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Nature of case or point. 
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Representation of minor 

Appeal from decision of British 
CoDsal^ Madagascar 

Appeal from decision of District 
Court of Seychelles 



Do. 
Nullity of seizure 
Malicious prosecution 
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Appeal from Consular Court of 
Madagascar 

Appeal from decision of Master 



Writ of injunction 
Nullity of testament 
... Objection to appeal 



Decision. 



Declaration amended. 
Judgment reversed .. 



Appeal dismissed ... 



Do. 
Nullity refused 
Action dismissed 



• .. 



Bench of Magistrates Certiorari 
and Lazarre 



Cayrou & ors. 
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Mauritius Sagar Estate 
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Division of waters of a river 
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Illegal quarantining of ship 
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Right of way 



Appeal to Privy Council 



Judgment set aside ... 



Appeal rejected 

Injunction refused .. 

Right of action ad- 
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Appeal refused 
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INDEX OF MATTERS FOR isai"'" 



ACKNOWLEDGMENT OP NATURAL 
CHILD — The acknowledgment of a 
natural child by a pretended father 
can be cancelled only by way of prin- 
cipal action before the Supreme 



Court ... 



p. 37 



AGENCY — An act of agency made by an 
agent seven years after the death of 
the principal is good and yalid^ if 
the agent was at the time ignorant 
of the death of the principal ... p. 19 

AGREEMENT— After judgment. 8ee Nova- 
tion. 

APPEAL— The Order in Council of Aprii 
1^31 allows an appeal to the Privy 
Council against any final judgment 
of the Court of appeal (now Supreme 
Court) . The cases in which an appeal 
is allowed include those in which the 
Supreme Court exercises its appellate 



jurisdiction 



• • I 



p. 



APPEALS from conviction. Complaints 
for illegal employment of servants 
under contract of service are cogni- 
zable by Stipendiary Courts only. Art. 
813 P. C. Ord. 12 of 1878. Ord : 1 
of 1879 Art. 10 p. 28 

APPEALS from the decision of the Master. 
The decision of the Master upon the 
point whether a notarial deed 
under which a small property was 
levied is or is not a grosse exécutoire, 
is final.Ord. 19of 1868,Arfc,70...p. 31 
Do. When '^ frais de dernière ma- 
ladie '' or ^' frais de justice ^' are 
sought to be collocated in the first 
instance upon the sale of price of an 
immoveable^ the proper course for the 
Master (if the claimants have not 
already had a sufficient delay) is to 
make a conditional collocation and 
then give the claimants sufficient time 




to make good their claim upon the 
moveable estate or to show that 
their claim against it is irrecover- 



able 



••• 



.., p. 38 



Do. An appeal discharged for not 
being made within the statutory delay 
does not entitle the person making it 
to protection from the running on of 
damages ... ••• ... p. 41 

Do. A party who gives notice of appeal 

and, afterwards^ abandons it is not 
entitled to protection against the ori- 
ginal judgment from the date of that 
abandonment ; the date of the judg- 
ment is not the date of the abandon- 

... P. 41 



ment 



.... 



».•• 



Do. When an appeal from an inferior 
Court is not prosecuted througli ne- 
glect or default on the part of the 
appellant to fulfil the necessary for- 
malities, it is not to be treated as a 
*' bona fide " proceeding entitling 
the supposed appellant to exceptional 



protection 



• •« 



... 



... P. 40 



Do. When the Registrar refuses to 
tax a bill of costs^ the applicant may 
appeal from such order of refusal, if 
satisfied that the Registrar has juris- 
diction to tax. A summons to show 
cause why the Registrar should not 
tax is irregular ••« ... p» 70 

APPEAL PRO>f DISTRICT COURTS— 
When the case is one in which leave 
to appeal must be obtained in the 
first instance from a Judge at Cham- 
bers, it is expedient to serve on the 
respondent a summons to show 

74 



cause 



••• 



..« 



••• 



... p. 



BANKRUPTCY — Vide appbai:. — Pwvr 
Council. 



N 



\ 



\ 



IV 



BENCH OF MAGISTRATES : The titular 
Magistrate for the smaller Depen- 
dencies when actually acting as a 
Magistrate in Mauritius, is not de- 
prived of his qualification to be one 
of the three Magistrates who consti- 
tute a Bench, because an acting 
Magistrate has been appointed as a 
Substitute for him for the smaller 
Dependencies (Ord : 23 of 1888, Sect. 



84 



• • • 



...p. 30 



BOARD (General) — The powers of the 
General Board of Health under Art. 
43 of Ordinance S of 1874 are only 
permissive and not imperative. The 
Board cannot therefore be protected 
from the consequences of the exercise 
of such powersi unless circumstances 
are serious enough to warrant their 
action in the interest of the pub- 



lic 



• • • 



p. 



14 



i)o, —When the General Board of Health 
acts imprudently their good faith and 
the approval of the Executive are no 
bar to an action in damages... f. 14 

Do. — When a contagions disease exists 
or has recently existed on board a 
ship, the General Board is entitled, 
under Arts. 43 and 48 of Ord. 8 of 
1874, to order the ship out of the 
harbour, even though admitted to 
pratique p. 14 

BSOKEBS«-It is for the corporation of 
Brokers, and not for the Committee 
of administration of the Chamber of 
Brokers, to institute legal proceed- 
ings before Courts of Justice. Ord. 31 



of 1866 



•ft 



... F. 51 



CERTI0BAÊ1 - (See Bench of Magis- 



trates 



•• • 



• • • 



.,. F. 30 



CHILD (Natural)— The nullity of the ack- 
nowledgment of a natural child by 
his pretended fath.r can be obtained 
only by principal action before the 
Supreme Court (see Guardian) r. 3G 



CHILDREN— 77a^wraî— Ord. 21 of 1883 has 
considerably modified, if not altoge- 
ther set aside. Art. 756 C. C. which 
declares that natural children are not 



heirs . . . 



... F. 47 



Do. Ord. 21 of 1883 has given rights of 
heirs to natural children when they 
are not in competition with legitimate 
relatives of their ancestors ... p. 47 

Do. Vide Acknowledgement, 
CHOSE EN ACTION— Vide Widow. 

CO liLOCATION— Conditional. When'' frais 
de dernière maladie '^ or " frais de 
justice " aFe sought to be collocated 
in the first intance upon the sale price 
of an immoveable, the proper course 
for the Master (if the claimants have 
not already had a sufficient delay) is 
to make a conditional collocation and 
then give the claitnants sufficient time 
to make good their claim upon the 
moveable estate or to show that their 
claim against it is irrecoverable p. 83 

Do. When a production is made before 
the Master on the sale price of an 
immoveable for '^ frais de dernière 
maladie '' etc, the collocation should 
be provisional only, and a sufficient 
delay should be granted to such cre- 
ditors to enforce payment of their 
respective claims out of the mo- 



veables... 



• • • 



... P. 57 



Do. In such cases the onus of proving the 
existence of sufficient moveables lies 
on the creditors having their privi- 
lege on immoveables exclusively p. 57 

CONSULS— French Consuls may hold Fami- 
ly Councils in certain cases, when the 
local authorities refuse to do so, but 
the memorandum of the f au)ily Coun- 
cil must then contain a special men- 
tion of the motives of that '^ inter" 
vention officieuse" ... ..• ?• 19 
Do. In Christian countries French consuls 
can only do acts ** de jurisdiction ad" 
ministralive et gracieuse ...p. 19 



Do. Britisb Consul at Madagascar may in 
certain cases of extreme necessity 
take special and extraordinary mea- 
sures in order to protect the interest 
of tbe owner or holder of aa itnmo - 
veable property as well as of all cre- 
ditors ... ... ... p. 28 

CONTAGION — When a contagious disease 
exists or has recently existed on board 
a ship^ the Greneral Board is entitled, 
under arts 43 and 48 of ord. 8 of 1874, 
to order the ship out of harbour, even 
though admitted to pratique... p. 14 
Do. (Vide General Board, Damages etc.). 

CORPORATION— (Vide General Board). 

COSTS— When the Supreme Court valida- 
ted real tenders and the application 
for such validity had erroneously been 
made to a Judge at Chambers^ they 
they condemned each party to pay 



his own costs ... 



p. 6? 



pretended father should be a prin- 
cipal action before the Supreme 



Do. Taxation of bills of costs. See Re- 
gistrar. 

DAMAGES — Seems that an action iu 
damages for illegal quarantining 
of a ship should be directed against 
the Government,, and not against the 
General Board whose resolutions 
must be approved by the Executive 
before being carried out ... p. 14 
Do. The powers of the General Board of 
Health under Art. 43 of Ord. 8 of 
1874 are only permissive and not im- 
perative. The Board cannot, there- 
fore, jbe [protected from the conse- 
quences of the exercise of such powers> 
unless circumstances are serious 
enough to warrant their action in 
the interest of the public ... p. 14 
Do» When a corporation acts imprudently 
their good faith and the approval of 
the Executive are no bar to au action 
in damages p. 14 

DELAYS — In appeal — See appeal. 

DESAVEU— Action '' en désaveu '\ The 
action " en désaveu " of the acknow- 
ledgment of a natural child by his 



Court 



• . . 



p. 37 



Do. In such actions the Court may proceed 

by every method of proof ... p. 37 

DISTEIBUTTON— Of funds. The affir- 

mative declaration of the garnishee 

must be filed and a certain time 
must be allowed to elapse before an 

application can be made for the judi- 
cial distribution of the funds.,, p. 82 
Do. Before an application is made for the 
distribution by the Master of funds 
attached, the creditors and the common 
debtor should endeavour to come to 
an amicable agreement for the dis- 
tribution of I he said funds ... p. 82 

DOMAINE PUBLIC-Under Ord. 35 of 

1863^ all rivers and streams in Mau- 
ritius are ^'^du domaine public". — The 
Ordinance does not repeal Arts. 641, 
644,645 of the Code Civil, but is 
merely declaratory and, in a measure, 
explanatory of these articles... p, 4 

Do. See Rivers. 
ENCLAVE — Mere difficulties of egress are 
not sufficient to constitute an 
^'enclave ^' .. p. 53 

Do. Though there be no absolute impos- 
sibility of egress^ still, if the cost of 

road making be excessive, there would 

be enclave ... p. 53 

EVIDENCE— In an action "en de-saveu 
de paternité '^ of a natural father, 
every method of proof is admis- 



sible 



... p. 87 



Do, ORAL — A debtor who alleges that 
be paid without claiming back his 
bons or, at leasf, a receipt, cannot 
establish the said payment by oraj 
evidence, on the ground of fraud or 

dol (Art. 1348 C.C.) p. 80 

EXECUTIVE— When a Government Cor- 
poration acts imprudently, its good 
faith and the approval of the Execu- 
tive arc no bar to an action in 
damages p. 14 



▼rf 



FAMILY COUNCILS.— French Conauls 
may hold family councils, in certain 
cases, when the local authorities re- 
fuse to do 80, but the memorandum 
of the family council must then coo- 
tain a special mention of the motives 
of that intervention officieuse.., t. 19 

Do. When a family council authorizing 
minors to sue is found to be irre- 
gular, a stay of proceedings for a 
reasonable time should be granted to 
the said minors p. 20 

FEES.— Claimed by medical men.— See 
Medical men. 

FORMALITIES— of appeal— (See Appeal.) 

FRAIS DE DERNIÈRE MALADIE.— In 
order that a medical roan should lose 
his subsidiary privilège over the im- 
moveable estate of bis patieot, it 
must be shown that he has been in 
fault in dealing with the moveable 
estate ... •• ••■ ... p. oo 

FRAIS DE JUSTICE.— (See Collocation 
and Frais de dernière maladie.) 

FRAUD.- A debtor who alleges that he 
paid without claiming tack his bons, 
or, at least, a receipt, cannot estab- 
lish the said payment by oral evi- 
dence on the ground of fraud (Art. 



IS4S C. C. 



... 



... 



... P. 80 



Do. See Saisie— Revendication. 
GUARDIAN.— The appointment of a father 
as guardian of his natural child 
cannot be cancelled by way of prin- 
cipal action before the Supreme 



Court ... 



...p. 86 



Do. The Master or District Magistrate 
may at any time, on proper cause 
shewn, remove the guardian of a 
natural child and appoint another; 
and there is a right of appeal from 



his decision ... 



...p. 36 



Do. As long as the acknowledgment of 
a natural child by a man has not 
been set aside, the Master should 
appoint the apparent father guar- 
dian by preference to any other per- 

... ••« ♦• o/ 



80n 



f «f 



•. • 



Do. Ad hoc— A guardian *' ad hoc'^ ap- 
pointed to represent a minor in a sale 
of land, has no capacity to represent 
the minor in a law suit, even if that 
suit has reference to certain illegali- 
ties or ioformalities arising out of 
the sale p. 76 

HEIRS— natural.— Ordce. 21 of 1888 has 
considerably modified, if not alto- 
gether set aside. Art. 766 C. C. which 
declares that natural children are 



not heirs. 



* . . 



p. 47 



Do. Ord. SI of 1883 has given rights of 
heirs to natural children when they are 
not in competition with legitimate 
relatives of their ancestors ... p. 47 

IMPRISONMENT— (False)-When a plain- 
tiff has been arrested under warrant 
under the hand of a Magistrate, 
no action for false imprisonment 

IxcS *«• ••• ... ... X. i \J 

INJUNCTION— Writ of— An injunction is 
granted only when there is some 
prima f(icie evidence which discloses 
good ground for interference of the 

Court... p. 89 

Do. When an injunction was asked for to 
stay a licitation on the ground that 
the licitant had ceased to be co-owner 
by a special agreement and the spe- 
cial agreement was denied, the Court 
refused the injunction ... p. 89 

JUDGE IN CHAMBERS- Matters which 
according to the French jurisprudence 
are to be taken before the President 
'' en référé'^ are matters of urgency, 
and, in Mauritius, are to taken before 
the Judge in Chambers ... p. 62 
Do. Applications for the validity of real 
tenders should be made to the Su- 
preme Court and not to the Judge 



in Chambers • « • 



• » 



... p. 62 



Do. The Judge in Chambers having refer- 
red to the Supreme Court an appli* 
cation made to him for the validity 
of real tenders, the Supreme Court 



/ 



▼n 



considered the application aa made 
to them and retained poseession otvthe 



same 



p. 6i^ 



\ 



JUDGE IN CHAMBERS— Ord. 19 of I859 
part 10, which speaks of the writ of 
execution to be issued by the Judge 
in Chambers, does not give the latter 
jurisdiction to try questions of liabi- 
lity which a person may raise when 
the payment of a bill of costs is 



claimed 



... p. 70 



Do. Where there is a contestation as to 
the quantum of the costs under Ord. 
19 of 1856— Art. 10, the Registrar 
may tax and the party dissatisfied 
may appeal to the Court ... p. 70 

Do. An order from a Judge in Chambers 
to a garnishee to consign a certain 
sum of money and to the Master to 
distribute the same is premature 
when taken before the affirmative de- 
daration has been lodged and served 
upon the opposite party. The garni- 
shee and the attaching creditors ought 
tohavean opportunity of showing cause 
against the application ... p. 82 

JUDGMENT— Pinal— The decision of the 
Master upon the point whether a no- 
tarial deed under which a small pro- 
perty has been levied, is or is not a 
" grosse exécutoire *' is final, Ord. 19 
of 1869, Art. 70 p. 81 



JUDGMENT DEBT— (See Novation.) 

JURISDICTION — Complaints for illegal 
employment of servants under con- 
tract of service are cognizable by 
Stipendiary Courts only— (Art. 825 
P. C— Ord. 1 of 1879, Art. 10 and 
Ord. 12 of 1878 p. 28 



Do. The rights of a widow must be deter- 
mined under the English Law when 
the marriage has taken place in India 
and the husband hasy for years, resided 
abroad m a British Consul , . • n 25 



^^' 



Do. Ordinance 19 of 1856, Article 10, 
wMch speaks of the writ of execu- 
,tion to be issued by the Judge in 
Chambers, does not give the latter 
jurisdiction to try questioms of liabi- 
lity which a person may raise when 
the payment of a bill of costs is 



claimed 



...p. 70 



Do. Vide Judge in Chambers. 

LABOUR LAW — (Vide Servant— Juris- 
diction). 

LAW— The Law of England is the one ap- 
plicable in Madagascar to cases of con- 
tract and novation of judgment, p. 62 

LEAVE TO APPEAL— (See appeals from 
decision of a District Court) 

LIABILITY— of Government (Vide Rivers 

Surveyor). 
MADAGASCAR— See Consuls, Séquestre, 

MALICIOUS PROSECUTION —In an 
action for malicious prosecution, the 
plaintiff, under the Law of England, 
must establish that there was malice 
combined with want of probable 

cause ... •••^« '^S 

Do. In similar actions, under the French 
law, he must establish either a ^^faute*' 
i. e. " maheillcmce ** or *' negligence", 
or "imprudence" ^* 7^ 

MASTER— The Master is the competent 
authority to decide whether or not 
there has been any fault on the part 
of parties, who produce for ^' frais de 
dernière maladie " on the sale price 
of an inmioveable, in their not having 
exercised their rights upon the 



'^ mobilier " 



...p. 58 



MEDICAL MEN— The Arrêté of the 19th. 
fructidor, touching fees to medical 
men, is hardly applicable to the 
present circumstances of the Co- 



lony 



. • • 



... p. 72 



Do. A Medical man who claims for his 
visits or surgical operations higher 
fees than those charged by ordinary 
practitioners^ must show that either 
seheral xepnte as to tho diaxges made 



im 



by him, or soin e kind of understaDd- 
ing between him and his patients 
entitles him to do so p. 72 

Do. In assessing the fees claimed by 

Medical men for a surgical operation 

the Court takes into consideration 

the means of the patient ... p. 72 

MINORS— fifee Family Ooukcil. 

NEGOTIORUM GESTOR.— See Prescrip- 
tion. 

NOVATION.— Both under the French and 
English LaWj a judgment is a con- 
tract of Record which may be set 
aside by the common consent of both 
parties ... p. 64 

Do. It is not necessary that the common 
intention to renounce a judgment be 
expressed in words. That intention 
may be implied from the context of 
the new agreement and from the 
facts which follow it p. 64 

Do. In ascertaining whether or not both 
parties have intended to renounce a 
judgment^ the best test is the incon- 
sistency or incompatibility of the 
existence of the old contract with the 

new one p. 64 

ONUS PROBANDI.— See Collocations. 

PRESCRIPIION.— The possession of a ne- 
gotiorum geator may avail the party 
for whom it is said that be acted 
provided that the said party has had 
knowledge of the acts of possession 
done in his name and has ratified 
them in a clear and positive man- 

• •• ••• •>• >•• ikt \BU 



ner 



Do. The ratification by a principal of the 
acts of a negotiarum gestor may have 
a retrospective effect^ saving the rights 
of third parties ... • , p. 43 

Do, Such ratification cannot^ however^ be 
given by the son of the principal^ 
after the death of the principal and 
oi ïi:kB negUiorvm, gtêior ... v. 44 
PBINCIPAL.«*-An act of agency made by 
«n Bgeiiii seven jFeaif alter the death 



of the principal is good and valid^ if 
the agent wasj at the time^ ignorant of 
the death of the principal • • p. 19 

PRIVILEGE. — When a production is made 
before the Master on the sale price 
of an immoveable ior frais de dernière 
maladie etc. the collocation should be 
provisional only, and a sufficient 
delay should be granted to such cre- 
ditors to enforce payment of their 
respective claims out of the move- 
aDies ... ... ... ... p. 0/ 

Do. In such cases the onv>8 of proving the 
existence of sufficient moveables lies 
on the creditors haviog their privile- 
ge on immoveables exclusively, p. 57 

Do. Of medical men. Sse Faaxs de der- 
nière maladie, Collocations. 

PRIVY COUNCIL— The Order in Council 
of April 1831 allows an appeal to the 
Privy Council against any final judg- 
ment of the Court of appeal (now 
Supreme Court). The cases in which 
an appeal is allowed include those in 
which the Supreme Court exercises 
its appellate jurisdiction ... p. 1 

PROCEEDINGS— Stay of proceedings :— 
When a Family OouQcil authorizing 
minors to sue is found to be irregular^ 
a stay of proceedings for a reasonable 
time should be granted to the said 
minors ... ... ... p. 20 

PRODUCriON— See Collocation?. 

RATIFICATION -See Prescription. 

REAL TENDERS— The application for the 
validity of real tenders should be 
made to the Supreme Court and not 
to the Judge in Chambers ... p. 62 
Do. The Judge in Chambers having re- 
ferred to the Supreme Court an ap- 
plication made to him for the validity 
of real tenders, the Supreme Court 
considered the application as made to 
them and retained possession of the 
same ••■ ••• ..« ■•# F« 52 



BECEiy£R«»See Seg^uestre. 



KEGISTRAR— When the Registrar refuses 
to tax a Bill of costs, the applicant 
may appeal from such order of refusal 
if satisfied that the Registrar has ju- 
risdiction to tax. A summons to sho^w 
cause why the Registrar should not 
. . tax is irregular p. 70 

RESCISION^A contractor sale for the bare 

owership of an immoveable property 
can be the subject of a rescision (Art. 

1677 and 1678 0.0.) p. 35 

REVENDICATION. ..See Saisie. 

RIVERAINS— Even if ''Hverains'' have the 
right to sell their share of water^ that 
right being a joints not an individual 
rights it seems that all the '' riverains ^' 
interested should join in the sale, or 
at leasts assent to the application 
made to the Court for the homologa- 
tion of the sale p. 5 

Vibe Rivbes. 

RIVERS— Under Ord. 26 of 1863, all rivers 
and streams in Mauritius are " du 
domaine public,'* The Ordinance does 
not repeal Art. 641, 644, 645 of the 
Code Civil, but is merely declaratory 
and, in a meusure, explanatory of 
the articles ... ... ... p. 4 

Do. The bed of rivers and streams in this 
Colony are placed under the control 
of the central authority, and these 
beds are burdened with the servitude 
of supplying borderers with waters 
for the purposes specified in the 
Ordinance ..• p. 4 

Do. Reds of rivers, as well as the waters 
thereof, are public property and the 
riparian owners have no right to dis- 
pose either of the waters or of the bed 
or to dissever permanently the river 
from the land to which it has been 
assigned ... p. 4 

Do. "When in a division of water, share is 
given to a village, the Government is 
not liable, as representing the commu- 
nity, to the Surveyor for any share of 



his fees • 



«« 



••« 



••• 



... P. 42 



Do. In the division of the waters of a river 
the shares of the small proprietor, who 
are not desirons to take the same, 
must remaiji in the bed of the stream, 
till applied for .... ... p. 42 

Do. The reserve of water left in the bed of 
a stream for public wants can always 
be increased ; the division of water in 
a stream having always, as far as the 
said' reserve is concerned, a more or 
less provisional character ... p. 42 

SAISIE REVENDICATION— When goods 
sold are still in the possession of the 
vendee, and the condition on which 
the sale for crefdit took place remains 
unfulfilled throagh the vendor's fraud, 
the vendor may operate a «aisîe reven- 
ddcaiion» ... ... ... p. 46 



Do. When the goods obtained on credit 
through fraud have passed into the 
possession of a bona fide third-holder 
a saiaie'revendieation can no longer 
take place. A distinction should be 
made between goods obtained by theft 
and goods obtained by trickery and 



swindling 



••• 



«•• 



• • 



p. 46 



SALE— A contract. of sale for the bare 
ownership of an immoveable pro« 
perty can be the subject of a rescison. 
Arts 1677 and 1678 0. C. ... p. 85 

SEQUES'l RE — The law of England about 
sequestration and not the law of Mau- 
ritius, is applicable to Madagas- 



car 



... 



... 



... p. #So 

Do. When a suit is pending, the Courts of 
Equity in England may, if there be 
absolute necessity so to do, appoint a 
Receiver who receives and pajra 
money etc p. 28 



Dq. Iu certain cases of extreme neoessity, 
sp^pial and extraordinary measures 
mayNt^ taken by the Consular Judge 
at Maah^car in order to protect the 
intereet oï ^he owner or holder of an 
immoveable {Hcoperty, as well as of all 
crecKtoiis •«« p» SB 



<s 



8EByANTS^<3oHiplawti; for iUegal em- 

pk|fmeni«C«««?aiite«Mierieoiitract of 

aeraee are oogmsable by Stipendiary 

Courts euly-^ArU MS P. 0«-«-Ord. 1 of 

.1879, .Art. 10 and Ord. 12 of 



1879 „. 



p. 28 



SfiEVITUDEB ~ Swni&des derived from 
tlM sitttation of places are considered 
as appertaining to tlie lands for the 
benefit of which they eiitt, and they 
cannot be sUeimted from the land, 
and the right to exercise them passes 
with the land to every owner and 
possessor of the dominant tenement 



•'. • 



ft* *• 



Sje Biyi&as. 
8TABAM8-r-fiee iUveiv. . 

SUCCESSIOK — irregular-*- Vide Heirs— 
CMlâren. 

StJ.\lM0N8 TO SHOW CATfâB — A sum- 
mens to shour eanse should be served 

oA the reepoddent in esses of appeal 
from a decision of the District Conrt 
in which a leave to appeal mnst be 
obtained in the first instance from 
the Judge in Chambers. Ord. 22 of 



1888. Art. 46 ... 



... p. 74 



SURETY— The surety to a collecting Clerk 
was held liable^ though he bad af- 
fixed on the bond the word approuvé 

only^ without repvodncing the amoant 
mentioned in the bond ... p. 61 

Do. Under certain circumstances the su- 
^'éty may be fôUnd liable not for the 
whole aasount ci the boud, but only 



for the «uns feœrrsd «ad not ac-* 
oounted for by his priacapal ... p. 61 

SURVEYOIU-When in a divîsimi of water, 
a^harelag^en toavilisge^theOoverc- 
meot is not liaUe, as representing 
the community, to iste Sarveyor for 
any share of his fees p. 42 

TAIRD HOLDBR. ~ 1 When the goods 

TIERS-DBTENTEUR — ) obtained on cre- 
dit through fraud have • passed into 
the possession of a bona xfide third 
holder, a aaiaie revmdieaiU0ih etm no 
longer take place. A distinction should 
be made between goods obtained by 
theft and goods obtained by trickery 
and swindling » • • « • . p. 46 

VALIDITr OP ACT.— See Agency. Prin- 
cipal etc. 

VENDOR'S RIGHTS.— See Saisie reven- 
dication. Third holder. 

WATEES.—See Rivers. 

WIDOW.— The rights of a widow must be 
determined under the English law^ 
when the marriage hss tak^i place in 
India and the husband has^ for years^ 
resided abroad as British Con- 

sul p. 25 

Do. Under the Common Law of England, 
when there has been no marriage set- 
tlement, every thing wbiek the wife 
has before marmgej or of which she 
becomes possessed during her cover- 
ture, belongs to her husband, p. 26 
Do. When a "chose in action *' is possessed 
by a feme covert, the huskand may 
elect to let his wife have the benefit 
ofit • p. 26 
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SUPREME COURT 

Appeal to Pbivt Cotjncil — Appeals from 

JUDGMENTS OP SbPBEME CuUHTS SITTING IN 
I'lS APPÏLLATK JUBISDICTION — OrDEB IN 

Council op April 1831 — Terms op said 
Obdeb in Council. 

The 8t*preme Court having confirmed a deci' 
êion of the Bankruptcy Judge given on a 
petition for an ordsr compelling a certain 
party to render an account of his manage'^ 
ment, a$ trustee, of a certain estate, the 
appellant moved to appeal to the Privy 
Council: 

It was argued agai/nst the motion : 

lo. That no where in the Ordinance 15 of 
of 1882 {Banhuptcy Ordinance) is any 
mention made of an appeal to the Privy 
Council Jrom the judgments of the Supreme 
Court, sitting in its appellate jurisdiction* 



2o. That the judgment of the Supreme Court 
did not involve, in terms of the Order in 
Council of April 1881 ^ difectly or «ndt- 
rectljf, a claim, demand or a^on, respect'* 
ing property of the value of £1000. 

By the Court : 

lo. The Order in Oowicil of 1831, allows an 
appeal against any final judgment of the 
Court of Appeal, {now. Supreme Court), 
The wording shows that cases from which 
an appeal was allowed include those in 
which the Supreme Court, sitting as a 
Court of Appeal, exercises its appellate 
jurisdiction. 

2o. On the merits, the Court found that ffie 
action here was not one respecting property 
of the value of £ 1000. 

Motion for appeal refused. 
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COO VYTHILINGUM,— Appellant, 

and 
N. SOOPR A Y EN,— Respondent. 

Before 

His Honor Sir E. J. Lbglèsio, Kt., — 

Chief Judge. 

His Honor F. C. Williams., — Paisne Jadge. 

and 
Du Honor J. Rouillard, — Puisne Judge. 

H. Galea, — Counsel for Appellant. 
E. Laubxnt^ — Attorney for the same. 

Hon. W. NiwTON,—- Counsel for Respondent. 
H. BsRTiN, — Attorney for the same. 



Record No. 24,585. 



10^^. January 1889. 



On the Slst. October last, this Court con- 
firmed a decision of the Judge in Bankruptcy 
given on a petition by one Coo Yythilingum 
the object of which was to obtain an order 
compelling one N, Sooprayen to five an 
account of his management as trustee of the 
Estate of Coo Yythilingum k Co. 

The fiftcts of the case are fully set forth in 
the judgment of the Supreme Court above 
referred to and it is needless again to 
relate them. Motion is now made to appeal 
to the Privy Council from the judgment of 
the Supreme;Court. Several reasons were 
uijed again«t the competency of the appeal. 
It was first argued that in as much as it 
would be impossible to say, in the present 
instance, to what amount the interest of the 
applicant would be affected by the judgment 
of the Supreme Court, no appeal to the Privy 
Council could be made under the Order in 
Council of 13th April 1831, which allows an 
appeal in cases only where the sum or 
matter at issue exceeds the amount or value 
of £ 1000. 

The case of Quesnel frères vs. Lane Hon- 
key & Co. (Piston's Reports 1864 P. 56) 



was referred to as in point. A careful peru- 
sal of this judgment has satisfied us tliat 
the circumstances of the present case afe 
widely different from the facts in which the 
judges in the case of Quesnel frères had to 
form an opinion. The point then was whether 
an appeal to the Privy Council coald be made 
from a judgment of the Supreme Court eon- 
firming an arrangement by a debtor yrith 

his creditors under the Bankruptcy Ordi- 
nance of 1853. The Supreme Courts in 
refusing leave to appeal to the Privy Council 
mainly founded its judgment on the fact 
that an arrangement under the control of 
the Court could not be termed, a '* suit or 
action " as contemplated by the Order in 
Council of 13th April 1831. In the present 
instance the order of the 3 adge in Bank- 
ruptcy confirming the arrangement bj Coo 
Yythilingum â Co. with their creditors is 

not challenged, but a question has been 
raised whether in the event of their being 
a surplus out of the assets of Bankruptcy, 
all the creditors having been satisfied, that 
surplus will be the property of the Bankrupts 
or one Sooprayen, who stood as security for 
the due performance of the agreement made 
by the Bankrupts with their creditors, and 
to whom all the assets of the Bankrupts 
have been transferred. This is really the 
matter at issue between the parties, and if 
the appellant satisfies the Court that it is 
above the value of £1000, his right to appeal 
is fully established. It was also urged on 
behalf of Qrespondent that no appeal to the 
Privy Council can be made from a judgment 
of the Supreme Court sitting in review of an 
order or judgment of the Judge in Bank- 
ruptcy. The learned counsel for Sooprayen 
founded his argument on the well kuown 
principle that no api^eal lies from a Court to 
another unless express authority is given by 
law, and he urged that in as much as Article 
60 of Ordinance 15 of 1882 merely allows an 
appeal to the Supreme Court from judgments 
of the Bankrapcy Court and that no where 
in the Ordinancd above referred to, is any 
mention made of an appeal to the Privy 



1889] 



DECISIONS OP THE COURTS OP MAURITIUS 



Oouncil from the judgments of the Supreme 
Court sitting in its appellate jorisdiction, 
the right of appeal to the Privy Council in 
Bucli ceases could not be assumed. 

The Court cannot adopt that view. The 
right of appeal to Her Majesty's Privy Coun- 
cil is regulated by the Order in Council of 
1831, which allows such appeals against 
'^ any final judgment, sentence or decree of 
the Court of Appeal *' now the Supreme 
Court. The very fact that the Order in 
Oouncil of 1831 referred to the Court of 
Appeal in Mauritius indicates that it waa 
fallj contemplated that the cases from 
which an appeal to the Privy Council was 
allowed would include those in which the 
fifupreme Court sitting at a Court of Appeal 
had exercised its appellate jurisdiction. 

The real point before the Court is there- 
fore whether the judgment of the Supreme 
Court involves, in terms of the Order in 
Council of 13th April 1831, directly or 
indirectly, a claim, demand or action respect- 
ing property of the value of £ 1000. This 
the appellant has undertaken to allow. 
According to his calculation, the matter at 
issue between the parties amounts to about 
Rb. 19,000 He procéda in the following 
manner. He assumes the liabilities of the 
Bankrupts to amount, as per balance sheet 
filed in the Bankruptcy Court, to about 
Rb. 60,000 on which the Respondent has 
undertaken to pay 50 o/o (an undertaking 
on which no dispute has arisen) deducting 
Rs. 25,000 (half of the Bankrupts liabilities) 
from Bs. 4^,000 which is the rough amount 
of the assets as per balance sheet, the sum 
of Bs. 19,000 is obtained, as before stated. 

These figures, however, have to be corrected 
as follows : Leaving entirely aside the items 
disputed by appellant, the Court finds in an 
affidavit of Bespoiident dated 5th December 
1888, that the f «allowing sums paid by 
Keapoudent ns preferential claims which did 
not appear in the balance sheet, have been 
left ont o( the calculatic^s of the learned 
counsel for appellants : 



Costs of the Accountant in 
Bankruptcy Bs. 2,251.49 



Privileged costs due to credi- 
tors as per bills taxed 

The payment of these sums is 
not contested by appellant. 

The following sums paid for 
rent must also be added. 

For rent to Widow Dauban... 

Do, to Delange i 

Do. to Coutanceau 



848.60 



900.00 
900.00 
260.00 



These payments last mentioned are admit» 
ted by appellants in an affidavit dated the 
seventh December, subject to the deduction 
of the sum of Bs. 576.75 received from sub 
tenants. 

The payments made by Bespondent about 
which there there cannot be any dispute are 
therefore as follows : 

Half of liabilities as per balance sheet 
total amount Bs. 49,794.26 Bs. 24,897.18 



Paid to Accountant in 
Bankruptcy... 



• • • t . 



2,251.49 



Privileged co 
tors 



• • • • • 



Paid for rent.. Bs>2,060.00 
Less 5TO.7^ 





Total... 



B8je9,4S0.47 



The assets of petitioner are set down in the 
balaucc sheet at Bs. 43,984.45 but this figure 
is also manifestly iocurrect. Leaving out of 
consideration all disputed item», we find that 
the balance sheet includes as assets a anm 
of Bs. 2000 due by one Doorasamy« In his 
examination before the Judge in Bankruptcy 
the Bespondent admitted that Dooraaamy 
was insolveut and had no means of paying 
kis debt» 
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There are also debtors whom the bankrupt | 
calls '" bad debtors " for Rs. 1,133.60 thir 
simply means that there are claims for 
Rs. 1,188.60 which will never be paid and 
ought not to be taken into account. De- 
ducting these two items of Bs. 2,000 and 
Bs. 1,183.60=> Rs. 8, 1 33.60 from Bs. 43,984.48, 
we find that the assets as a maximum^ 

amount to Rs. 40,850.88. The diifference 
between bs. 29,480.47 and Bs. 40,860.88 
is Bs. 1 1,870.36 an amount as to nhich no 

appeal can lie on account of the high 

rate of exchange between this Colony and 

England. 

The appellant however now includes 
amongst his assets^ property which, as he 

alteges, he owns in India and, in an affidavit 
which he has filed he asserts that iu an in- 
ventory drawn up by '^ competent authority,'' 
his property has been valued at Vet. 40,000. 
The inventory ist not produced and there 
are no means of testing its accuracy nor do 
we know who is the competent authority 
referred to. On the other hand, the appellant 
him«elf| when examined before the Judge in 
Bankruptcy, stated that he had recently 
returned from India and that his property 
there wa^ not worth more than eight thousand 
rupees, b in^ besides mortgaged to the full 
amount of its value. This is at least a posi- 
tive and definite statement. The Court must 
be guided by it and not by the alleged inven- 
tory about which nothing is known. 

The Court will therefore leave entirely 
out of cousideratiou the Indian Assets, 
which, so far as it has been able to ascertain, 
have no value. The amount of the matter 
at issue between the parties must be deter- 
mined by the assets and liabilities in Mau- 
ritius, and as to these the opinion of the Court 
has been already expressed. 

Appeal refused with costs. 



SUPREME COURT 



BiviBS— Btbiams— Abticlss 641, 644, 645 
Code Civil— Obdinancb 35 of 63— Shaxbs 
OF wATiB SOLD— "Bids of Bivbbs pitblic 
PBOPiBTT — Easiiibnt ob SiBvirunB -^ 

ShABBS Of WATBB CANNOT BB BOLD— HOMO- 
LOOATION or DBBD OF SALB BBFUSBD. 

Af a riverain, sold to B, an other riverain, 
thirteen êhares of watere of a rivêr, border^ 
ing on their respective eêtateê, which shares 
had been alloted to A by a decision of the 
Land Court, 

The pwrchaser having asked for the Aotiolo- 
gatian of the arrangement, the Court 
considered : 

lo. That under Ordinance No. 35 of 1863 
all rivers and streams in Mauritius are 
'^ du domaine public**-, and that the Ordi' 
nance does not repeal Articles 641, 644, 645 
of the Code Civil, hut is merely declaratory 
and, in a measwre, explanatory of these 
artidis» 

2o. That Art. I of the Ordinance wae intended 
to place the bed of the river or stream u/ndeir 
the control of the central authority, and 
Article 4, to charge the river bed urith the 
seroitude of supplying bordererevnth waters 
for the purposes specified in the Ordmanee, 

So. That the bed of the river, as well as the 
waters, being public property, the riparian 
owners have no right to dispose either of 
the waters or of the bedj or, in fact, to die* 
sever permanently the river from the soil to 
which it had been assigned. 

4o. That so far as irrigation is concerned, 
the object of Ordinance No. 35 of 1868, 
wa^ to legalize a natural servitude, tmd 
that servitudes derived from the situation 
ofpUtces are regarded as appertaining to 
the lands for whose benefit they exist, sà 
that they cannot be alienated from the 
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land, and that the right to eosercise them 
pa88$8 with the land to every owner and 
poseeaaor of the dominant tenement. 

One of the Judges remarked : 

(a) That Article 644 etande in that title of 
the Code, which treats of "servitudes'^ 
under the chapter headed " Des servitudes 
qwi dérivent de la situation des Ueux*' 

(6) That even if the riverains had the right 
to sell, their right being a joint, not an 
individual, right, all the riverains interest 
ted should perhaps join in, or, at least, 
assent to the application to the Court. 

The application wa% refused. 



Ex Parte 
A. COLIN,-Applicant. 

Before 
His Honor Ambrbw Mubb, — ^Puisne Judge. 

and 
His Honor F. 0. WiUiUXB^-f-PaiBne Judge 

L. Chastellibb^— Counsel for Applicant. 
A, CoLiN^-— Atlpn^^or himself. 



The Honble 
cureur 






BiiP^lMtitQte- Ero- 



neial,— ^nâ$tèv!^ ^otl 



/ 






'P 



\ 21^. JavAiari/\d&9 



. ^ 



Delivered by Mr. Jusîkç 



[AMB. 



The very important question at issue in 
this application is whether a ^^ riyerain " or 
proprietor of land bordering a riyer» to whom 
a share of the water of the river has been 
assigned by the Land Court of the Colony 
under Ordinance No. 35 of 1863, can dispose 
absolutely of that share of water to a neigh* 
bouring riverain. The Court is asked to 
homologate such an arrangement in the 
interest of Mr. Anthony Colin, owner e>f * 



Fierrefonds Estate, who wishes to acquire by 
purchase the thirteen shares of the water o{ 
the river Cogliano assigned by the Land 
Court for purposes of irrigatioD, in 1 872, to 
the proprietors of Solferino Estate, now 

Messrs. Gt. de Coriolis and Brouard. The 
principal Articles of the (>'ode Civil which 
regulate the rights of river borderers to the 
water of rivers are Articles 641, 644 and 645 
C. C, of which Article 644 runs : *' Celui dont 
'* la propriété borde une eau courante autre 
" que celle qui est déclarée dépendance du 
'^ domaine public par l'Article 638... peut 
^^ s'en servir à son passage pour ^irrigation 
'' de ses propriétés. '^ 

It has been truly said that such running 
waters as are within the provisions of Article 
538 of the Code to wit : navigable rivers, or 
rivers used for floating material from place 
to plaoe, do not exist in Mauritius. It may, 
therefore, be taken, prima facie, that the 
rights accorded to river borderers by Article 
644 of the Civil Code apply to all the riyers 
of this Island, unless it is otherwise provided 
by local legislation. 

Local legislation upon the subject is em- 
bodied in Ordinance No. 85 of 1868, which 
was to am€nd and consolidate the law as to 
rivers, streams and canslSi and of which 
the opening section declajpcs all rivers a^nd 
streams here to be public property, subject 
to the provisions of the Ordinance. Section 4 
provides that, still subject to the other 
provisions of the Ordinance, " les proprié- 
'< taires de terrains bornés ou traversés par 
*' une rivière ou un roisseau auront 'dxoit- 
^' à la jouissance de Teau à Texclusion de 
" tous autres " and the Ordinance provides 
for the apportionment of water upon afq^di- 
cation by the Land Court, to the proprietors 
of the lands, of any district, after due notice 
whether all these proprietors are represented 
before the Land Court at the time of the *> 
apportionment or not. 

In the local case of Despeissis vs. Carcenac 
' (Piston Vol. 7 P. 80) it was laid down by 
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this Court that Ordinance No. 85 of 1868 is 
not to be regarded as in any sense repealing 
the Articles of the Code Civil relating to its 
subject, but that the local law is merely 
d/eclaratory, and it may perhaps be added, in 
some measure, explanatory, of these Aiticles. 
I am quite disposed to follow that ruling ; 
but the serious question for our decision 
in the present case is as to the sense in 
which the Local Ordinsnce is explanatory of 
Article 64é of the Oode~whether, in fact 
the spirit of the Local Ordinance is more 
consistent with the sense in which Article 
644 is regarded by Demolombe,Troplong and 
Laurent who consider that such rivers as the 
one under notice are the absolnte private pro- 
perty of their borderers, or with the views of 
Proudhon, Merlin and other commentators, 
who hold that the use (jouissance) of the 
water is no more than a species of easement 
enjoyed by the riverains, the river bed being 
eharged witii the servitude of fumisliing 
them with water. 

When I consider the immense importance 
to this 'small colony of its natural water 
supply, and the comparatively limited nature 
of that supply J I have no difficulty in find- 
ing a strong sense of this importance and of 
this limitation reflected in the provisions of 
the Local Ordinance, and affording a justi- 
fication and a ''motif'' for its stringent 
liml^tions and for the machinery which it 
aflbrds for the due apportionment of water 
amongst river borderers for purposes of 
irrigation. And when in Clause I, the Ordi- 
nancedeolares all streams to bo '' du domaine 
public ^ and, in clause 4, all borderers to 
have the '' droit à la jouissance de l'eau i 
'' Pexelusion de tous autres," I cannot avoid 
the conclusion, reading the two declarations 
together, that Article I is intended to operate 
as placing the bed of the river or stream 
under the control of the central authority, 
mn^ Article 4 to charge that river bed with 
the servitude of supplying borderers with 
water for the purposes specified. 

^Tbo Mauiitius Legislature; said theleam* 



it 



€1 



€i 



ed counsel for Mr. Colin, in his argument, 
has adopted the jurisprudence of Proudhon/' 
But the jurisprudence of Proudhon appears 
unmistakably in favour of that view of the 
Articles of the Code which is my view of 
Article 641, read io conjunction with Clause 4 
of the Local Ordinance. Going back to the 
origin of things (Traité du domaine public 
Vol.8 P.291) Proudhon says thatour ancestors 
'^ n'ont évidemment pas eu l'absurde pensée 
" de morceler les rivières comme ils ont fait 
de leurs champs, à l'effet de placer dans le 
domaine de propriété exclusive un courant 
d'eau qui échappait incessamment à leur 
*' main mise ou à leur poissance. U est 
*' sensible qu'il ne leur est pas vena 
*' l*idée de rendre les riverains propriétaires 
'* et maîtres exclusifs d'une chose dont l'usage 
'< était nécessaire à tous." Coming more 
particularly to the rights of riverains as 
defined in the Code, he says (P. 828) '* le 
droit d'un propriétaire riverain eat un droit 
de servitude légale imposé sur le fonds du 
" domaine public pour l'avantage des pro- 
'^ priétés adjacentes à la rivière puisqu'il est 
" individuellement attaché à celles-ci." And 
does he, to continue and to approach more 
nearly the subject of the application before 
us, consider that the water thus indivisibly 
attached to bordering proprietors can be 
the subject of an absolute sale on the part 
of proprietors ? 

•* II est très certain, he says (P. 807) que 
" les propriétaires riverains ne jouissent pas 
'^ du lit même de la rivière dont le cours est 
" continuel et si nous voyons qu'ils ont le 
droit dépêche, de cours d'eau et d'irriga- 
tion, nous voyons aussi que sous aucun 
rapport ils n^ont celui de disposer ni de la 
" rivière ni de son lit, ni même de les admi- 
" nistrer : donc ils n'en ont pas la propriété." 

Now, as was observed in the case of 
Rouge vs. Peillafé (Piston 1871 P- 112) the 
right to sell or to assign is the correlative of 
the right of property in a river and if, iMCOfd- 
ing to the jurisprudence of Proudhon which 
I agree with the learned counsel for Ur. 
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Colin ia considering aa adopted by the 
framers of our Ordinance No. 35 of 1863> I 
do not find that '^ riverains *' have a property 
in their river, but that they enjoy its waters 
as a servitude, I must also hold with Prudhon 
that they have no right to dispose either of 
the waters or of their bed, or in fact to dis- 
sever permanently the river from the soil to 
ivhidi it has been assigned. So far as 
irrigation is concerned, the object of Ordi- 
nance No. 35 of 1863 is, in my view, to 
legalize a natural servitude ; and to quote 
the language of Addison on Torts (4th Edn. 
P. 63) ** Servitudes derived from the situa- 
tion of places are regartled as appartenant 
to the lands for whose benefit they exist, 
'' so that they cannot he alienated from the 
'' land, and eannot be transferred from one 
'< person to another as benefits and privileges 
^' in gross. Being annexed to the land 
^' itself, the right to exercise them passes 
** with the land to every owner and possessor 
^^ of the dominant tenement. '' 

The object of the application before us is 
clearly to alienate, and to alienate perma- 
nently, the portion of water assigned by 
the Land Court to Solférino, on one side 
of river Oogliano, and to attach it to 
Fierrefonda^ on the other aide, and I think 
that such a sale involving such a permanent 
severance of the land from its assigned share 
of water, is contrary to the spirit of the 
Ordinance^andtothatofÂrticle6é4,according 
to the interpretation of it which commends 
itself to my judgment. It may be true that, 
as things stand at present between the 
proprietors of these two properties, no loss 
would be felt by the oue, while there would 
be an increase of facilities for cultivation to 
the other as the fesult of the proposed sale 
and purchase. But the assignment of water 
to riverains under the Ordinance, I regard 
as an assignment to them quia ''riverains'^ 
or proprietors and not to them quia indivi- 
dnals ; and we have to remember that in 
time to come and under other and future 
l^oprietorship; the existing conditions might 



be reversed and a property standing in need 
of it might, if we authorized the proposed 
arrangement, find itself permanently depri* 
ved of its assigned share of water. Against 
such a possible condition of affairs, I believe 
it was the object of the Local Ordinance to 
provide guarantees', rather than to afford any 
facility for its occurrence, and according to 
this view, were we to decide this application 
upon a different estimate of the rights of 
property possessed by the parties before us^ 
we should scarcely be following the direeti<m 
of Article 645 of the Code which, in the 
matter of disputed water rights, directs the 
Court in giving judgment to take into oonsi- 
deration agricultural interests as well as the 
respect due to property. 

For these reasons, we should, in 
decline to homologate the arra 
prayed for. / 
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Judgment 

Delivered by Mr. Justicb Murx. 

While I concur in the result, to whibh mj;^ 
learned brother has come, the importance :of. 
the quest^n submittted to the Court in- 
duces me to state my own view^, and the 
grounds upon which 1 have come to the 
same conclusion. 

On the 1st. October 1888, by a deed under 
private signature between Albert Brouard 
and Gustave de Coriolis proprietors of 
Solférmo in Plaines Wilhems, on the one 
hand, and, on the other hand, the applicant- 
Antony Colin, proprietor of Pierrefanda^ ia 
the district of Black River, it was agreed 
that thirteen shares of water of the rivar 
Cogliano assigned to Solférino under the 
division of that River, which is also called 
the Rivière du Rempart, by a decree of the 
land Court dated tenth of December 1872, 
should be made over and conveyed by the' . 
former parties, the proprietors of 8oîféritu>, 
to the latter, the proprietor of Pierrefond$f 
and to his heirs^ and asmgns. The ground- 
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•Z|if6Med ia the deed is that the proprieton . 
of Solferino hare taken iato consideration 
the great expense which would ba occasioued 
by making the works necessary to enable 
the proprietors to enjoy their right of water. 
The payment of the price was made con- 
cUtiooal npon Mr. Colin's obtaining the 
homologation of the arrangement from the 
Sapveme Courts and he bojnd himself to 
apply for that at once. Accordingly the 
applieant^ Mr. Oolin, made an affidavit on 
the eighteenth of October 1888 narrating 
the facts and alleging that the owners of 
Bolferino do not make any use of their 
thirteen shares of the river in question while 
he at Pi^rrefonéU could easily take these 
thirteen shares by his dike. He then applied 
to the Oourt to homologate the agreement 
between himself and the proprietors of 
SolfMno aud to authorise him to take the 
thirteen shares by an aperture in a dyke on 
Piêrrefonda. The application was not inti- 
mated to> and was neither a«8ented to nor 
opposed by any of the rirerains^ but the 
Substitute Procureur Generali gave in a long 
argument, conclusions which were not 
f atourable to the applicant. The question 
is, ought the Court to homologate the 
ooniiract of sale contained in the private deed 
above mentioned ? 

By a local Ordinance, No. 35 of 1866, the 
object of which is to amend and consolidate 
the laws as to rivers, streams and cauals in 
the Colony, and by the first and leading 
section thereof, all rivers and streams are 
dedaxed and enacted to be public property 
(du domaine public) • The Supreme Court 
of this Colony have been called upon on two 
occasions to consider the interpretation of 
this Ordinance. In the case of Despeissis 
versus Caroenac, (Piston's Report 1 867 P. 80) 
the opinion was expressed that the provisions 
of this Ordinance have not modified or abro- 
gated Articles 641, 644 and 645 of the Civil 
Code, and that it is nothing more than a 
legishitive interpretation of the principles 
liid àQfwn in these articles, the application 



of which had given rise in France to to 
indecision and controversy. 

In the second case of Rouge vs. FeilUaCe, 
Reports 1871 P.112 this opinion was 
to and approved of. We hsve then to oooai 
the important question now before us, 
merely by the provisions of our own 
nance, but also by the light of the law 
France as applied to the question aad 
modified and affected by the provisions 
the Ordioance. 

By section 538 of the Civil Code, certain 
subjects among which are '^ les fleuves «^ 
rivières navigables ou flottables " are oonii- 
dered as depeidencies of the public domainu 
It is universally admitted by all French 
writers that bubjects included within the 
pub'ic domain are destined to the use of all 
and by the mere fact of that destination 
belong in property to no one, and the state 
itself only exercise a certain control oTer 
them in the interest of the Public Rirera then 
which are either navigable, or down which 
rafts of wood can float are held by French Law 
to have two characteristic!*, one that they are 
destined to public use, the other that so long 
as that destination exi*its, all iiea of private 
property is out of the question. 

It is also universally admitted that the 
subjects contained under this article are 
inaliénable and that the law of prescription 
cannot apply to them. The law of France 
is perfectly distinct upon those points and 
no one would think of calling them in 
question. 

But it is far otherwise with those rivers 
and streams which are not susceptible of 
navigation or of bearing rafts of wood. In 
regard to the legal position of these subjects 
DO direct legislation exists in the Code, and 
the law applicsble to that kind of property 
has to be deduced from various Articles of 
the Code which indirectly deal with collate- 
ral points. The first theory was to continue 
^ the law which prevailed before the Bevolutioni 
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according to which the properiy of such 
streams belonged to the borderers. This was 
the doctrine of the feudal law which pervaded 
the whole system of social life while it 
prevailed, Pothier writing at this time says: 
** à regard des rivières non navigables^ elles 
*' appartiennent aux diflPérents particaliers 
*' qui sont fondés en titre ou en possession! 
" pour s'en dire propriétaires dans l'étendue 
*^ portée par leurs titres ou leurs possessions ; 
'^ celles qui n'appartiennent pas à des parti- 
" culiers propriétaires^ appartiennent aui 
'< seigneurs hauts justiciers, dans le territoire 
" desquels elles coulent." (Droit de Pro- 
priété No. 53.) Many eminent names after 
the abolition of the feudal law and the 
creation of the Code have supported this 
theory* But the second theory that non 
navigable rivers belong to the state was 
•upported also by great authority^ and was 
the view adopted by several leading members 
of the constituant assembly^ such as 0am- 
bacéres. It was maintained that on the 
abolition of the feudal rights the borderers 
resumed at once their lost rights in these 
. streams. But against this^ we have the great 
authority of Troplong who, in bis treatise on 
prescription. Vol. 1, P. 217 and 218 says that : 

'' L'état successeur de la Seigneurie féo- 
dale dans la haute justice a recouvré de 
plein droit avec celle-ci le domaine 
des petites rivières et Théritage de tout ce 
** qui s'y rattache pendant qu'elle était 
*^ morcellée que des lors le droit romain sur 
^ la propriété de ces rivières fut eu quelque 
'^ sorte ressuscité, et qu'on peut dire avec 
^' lui : Flumina autem omnia publica sunt." 

The third system gave the property of the 
bed of the streams to the borderers, but the 
water itself belonged to no one. For this 
view much may be said intrinsically. Run- 
ning water escapes the effort to take posses- 
sion of it, but the bed of the stream remains 
permanently attached to the adjacent soil 
of the borderer's property. If his estate lay 
on both sideB of the stream, it was most 
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natural that the land over which the streair 
ran should be held to be his property, and 
if the respective banks belonged to different 
proprietors, their respective rights went up 
to the middle of the stream. This is the 
law which prevails in Great Britain ; but in 
France this theory is founded on the 361st. 
Article of the Code which gives to the bor* 
derers of non navigable rivers the property 
of the Islands, Isles and alluvion (atterrisse- 
ments) which are formed in the bed of such 
rivers. This interpretation is, however, 
much controverted and is completely answer- 
ed by that clause of the Code, which gives 
the bed of such rivers, if they change from 
the old bed to a new one, to those proprietors 
who have lost their land by the stream 
occupying a new bed (See Article 563, Civil 
Code.) Accordingly the fourth or latest 
system of law has established that in rivers 
not capable of navigation, neither the water 

nor the bed of the river belong in property 
to the borderers, but the use is common to 
all and they belong to that category of 
rights which were called in Rome Res nul- 
liusi or, I would rather say, res omnium, or 
as the French express it " choses communes." 

At an early date of the existence of the 
Code, Merlin lent the weight of his great 
authority to this system. He says : " Des- 
'' tinées à l'usage commun de tous, par une 
*' sorte de consécration publique, les petites 
'' rivières n'appartiennent proprement à per« 
'^ sonne et ne dépendent que de la puissance 
*' sauveraine, sauf l'usage particulier que les 
^^ propriétaires ont le droit d'en faire pour 
^* leur besoin et leur avantage" (Merlin-^ 
Questions de droit. Yerbo. Cours d'eau § I 
P, 728.) 

It is clear that running water must natu- 
rally be ranked with the air, the light, the 
sea and natural objects of a like nature. 
If the possession of such things is reduced 
to a momentary use thereof, and if it is 
impossible to obtain an exclusiveand perma- 
nent ownership of them, how can any one 
claim an exclusive right of property in 
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them ? " EFidcmment, says Dariel in his 
*' first Volume P, 14 ; Pair, la mar, Teau de- 
" vaient rester entre les hommes dans 
*' une communauté négative» qui permet à 
*' chacun d^en qser sous la condition de ne 
"paa gêner l'usage réciproque que les 
" autres sont appelés à en tirer aussi." This 
sjstem was adopted by the learned author 
Proudhon^ as has been amply shown by my 
learned brother, and became the acknowledged 
doctrine of the Oourt« in France. It is not 
necessary to refer to more than one case 
reported in S. V. 1846-1-488, in which the 
Court of Cassation held that the right of 
use of a running water giten to the borderers 
by Article 644 of the Civil Code excluded 
entirely a right of property in the stream of 
water. That decision furtherformally decided 
that the rivers which were not navigable or 
floatable did not belong to the proprietors 
of the banks (propriétaires riverains d'après 
les dispositions ci-dessus) but they belong to 
a category of objects which, in terms of 
Article 714 Code Civil belong to no one end 
of which the use is common to all and the 
enjoyment of which is regulated by Police 
Laws. This and similar decisions were not 
received without question in France^ and the 
report of that very decision contains a learned 
note by the Editor maintaining that the 
small rivers are not part of the domaine 
public but belong in property to the riverains. 
About this time too was published an able 
treatise "de la propriété des eaux courantes^^ 
by Championnerie, which maintained the 
rights of theBiverains with great ability. 

Shortly before this, Proudhon had publish- 
ed his work on the domaine public, in which 
the doctrine of the Court of Cassation was 
maintained with great power, and in France 
mat system and that law may be said to 
have remained masters of the field. It was 
in these circumstances that our local Ordi* 
nance 35 of 1863 was passed, which has 
been held not to abrogate any of the Articles 
of the Civil Code, but was meant to remove 
doubt and difficulty in the interpretation of 



these articles. I will add that it supplemented 
also the law of the Code for it laid down ae a 
general and leading principle of the Ordinance 
that the whole waters of this Colony form 
a part of the domaine public or, in the words 
of the English translation of the Ordinance, 
they are public property. If these words of 
the Ordinance be taken by themselves and 
without reference to any other clause therein, 
having regard to what is aaid as to the mean- 
ing of domaine public in France, it follows 
as a matter of course that the whole streams 
of wa^er of this Colony are inalienable 
and imprescriptible. In these respects the 
Colonial waters are placed in a position «part 
and destined to the general use of all, and 
withdrawn from exclusive appropriation by 
any one. The difference from Crown land 
is very notable, because a trespasser, eren by 
a public occupation of that land as owner 
during the years of prescription, can acquire 
a right against the crown. 



But then this first section of the Ordinance 
declares the Colonial Rivers to be public pro- 
perty with the important interpolated words 
'' except as herein provided ^' and the clause 
ends with the words '^subject to the provisions 
of this Ordinance.'* We ^have, therefore, to 
consider whether any and what kind of right 
is conferred by it on the Borderers. The. 
second section authorizes any person what- 
ever to draw water from any river for the 
use of himself, his family and animals 
possessed by him. In like manner, by the 
third section, portions of the water of any 
river may be taken for supplying towns, 
villages, public buildings or establishments 
and it is significantly added '' due regard 
being had to existing and future interests.'* 
The Ordinance thus provides in these two 
sections for the wants of the general public, 
and places in a strong light the importance 
of providing for the necessities of a popula- 
tion living in a tropical climate, to whom 
constant access to water is an invaluable 
right, and not only is the present state of 
matters to be considered, but the future 
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iniereBts of each locality is to be kept ia 
▼lew. Then follow Articles 4, 5 and 6, 
which to my mind both specify and limit 
the rights of borderers on the water of the 
riyers which traverse their estates. 

The first of these sections (the fourth,) 
enacts that these borderers shall htve right 
to the use (jouissance) of the water of the 
rivers to the exclusion of all others in the 
manner thereafter provided ; the second of 
these declares that the rights of the pro- 
prietors shall be equal in character and 
principle^ and the last of these claa9e8 autho- 
rises the Borderers to use the water of the 
rivers for the irrigation of their land 
eonformably to the provisions of the 
Ordinance. 

This limitative words^ the use of the water 
in the manner hereinafter provided^ and the 
irrigation of the land " conformably to the 
provisions of this Ordinance '' refer to the 
manner in which the rights of parties inter 
86 are regulated and the mode in which the 
Land Court was to proceed in apportioning 
the whole volume of water between the 
estates according to the size of each. But 
the right of the riverains are neither extend- 
ed. or affected by these subsequent provisions. 
Meanwhile, it is right to compare these 
clauses with the 644th. Article of the Civil 
Code which confers similar rights on those 
whose property borders on a running water. 
Now the right of use of the water and the 
right of irrigation are given by the 644th 
Article of the Code, and the enactments of 
the clauses of our Ordinance are the same 
and give similar rights. While it is true that 
there has been great diversity of opinion in 
France upon the extent of right given to the 
Borderers, some maintaining that it was a 
right of property and others that they had 
only a servitude of use of the water^ there 
can be no doubt that the jurisprudence that 
has prevailed excludes a right of property 
altogether in the Borderers, and gives them 
merely a legal servitude of the water. 



This, undoubtedly, is a more reasonable 
interpretation to put on this Article than to 
hold that it declares a right of property. 
The 644th. Article stands on that title of the 
Code, which treats of servitudes, and under 
that chapter which is headed " des servi- 
tudes qui dérivent de la situation des lieux.'' 
This, of course, is not in itself conclusive, but 
one looks in vain in the Articles of this 
Chapter for an indication of a right of 
property being conferred. If that be so, and 
having regard to the course of thought and 
the progress of juri«iprudence on this subject 
of which a short sketch has been given in 
the first part of this judgment, it il iinpos- 
sible to hold that the 4th., 5th. and 6th. 
sections of our local Ordinance give to river 
side proprietors any higher rights than those 
that are specified ; and I am inclined to agree 
with that side of the argument which çleduces 
from the specified and limited rights con- 
ferred, that the higher right of property is 
excluded. 

The case of Rouge versus Feillafë has an 
important bearing on this question. The 
proprietor of an Estate before the water was 
divided was held not to be entitled to sell 
the estate reserving to himself the exclusive 
right and use of the whole water for that 
part of his estate which he had not sold. 
But the Court laid down two principles, the 
first that all rivers and streams in Mauritius 
are public property, and the second that the 
vendor whilst selling a portion of his property 
had no right to reserve to himself the 
property of the share of the water which 
might be afterwards attributed to the land 
sold. It seems to follow from that decision 
that the water of a river running through 
or past an estate is part and pertinent of the 
land itself and cannot be separated or dis- 
joined from it. The mere fact that the 
water has been apportioned does not make 
any difference in the right, for the appor- 
tionement is as consistent with a right of 
serritnde as it is with a right of pro- 
perty. It is further clear that if we w^re 
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to interpret the 4th and 6th clauses of our 
Local Ordinance along with those claases 
which enable the Land Court to apportion 
the water among the properties as giving a 
right of property in the water^ that would be 
contradictory of and in opposition to the 
enactment of the first clause that rivers are 
^' du domaine public/^ I mean that it would 
require an express enactment that these 
rivers were the property of the riverains in 
order to derogate from the law created by 
the first section of the Ordinance. Even 
Laurent who is the strongest modern author 
maintaining that rivers are the property of 
the riverains, when discussing this very 
subject says (Vol. 7 Par. 254) '^ Nous avons 
'* dit ailleurs que le Code Civil considère les 
*^ fleuves et rivières navigables comme une 
" dépendance du domaine public. Il suit de 
'^ là que les riverains n'ont aucun droit, étant 
'^ tant destinés à Pusage de tous ces cours 
d*eau ne sont pas susceptibles d'une propriété 
privée.'^ The law of the 538 clause of the 
Civil Code has been made the law of all the 
colonial rivers and streams by the first 
Article of our Ordinance^ and that the law 
must be applied to tbem. 

The doctrine that the 4th, 6th and 6th 

Fcctions of the Ordinance specify and limit 

the rights of the riverains abd that the right 

of property is excluded therefrom is made 

olear by a consideration of the difference of 

right conferred on the riverains, of canals. 

There is a part of this Ordinance, which 

contains a Code of regulations for the canals 

of the Colony. It is well known that the 

water of these canals is taken from our 

rivers at certain points to supply certain 

disirictB or estates with water. It may seem 

strange that water derived from rivers which 

are public property should, by transference 

to a canal, become private property. But 

the first section of the canal Code, the 31st 

clause of the Ordinance, enacts that the 

canals in Mauritius shall be held to be the 

property of the individuals etc., having 

right theretOr This is a contrast to the first 
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clause in the Rivers Code that they are 
public property. Further as it is clear that 
the authors of the Ordinance knew well how 
to express themselves, when they wanted to 
g^¥e a right of property, it may be deduced 
from the fact that there are no similar 
words in conferring the rights of the riverains 
of rifers, that there was no intention to 
confer a right of property on them. The 
Court of Cassation in the case quoted and 
in many others, deduced the conclusion that 
the riverains were excluded from a right of 
property by the n ere specification of the 
rights g ven, but the comparison of the 
different rights given to canal and river 
riverains in our Local Ordinance affords a 
stronger ground of judgment. 

We have also the authority of Dallos 
distinctly given against such an application 
as the present. In treating of the question 
of the property of non navigable rivers 
under the word ^' Eaux, No. 215, he says : 
'^ Dès que les eaux sont res nullius, le droit 
'^ de les utiliser ne peut être l'objet d'une 
cession, d'une vente proprement dite, de la 
part d'un riverain au profit d'un autre 
" riverain ; car on ne peut céder une chose 
" dont on n'est pas et même dont on ne sera 
" jamais propriétaire." It is true that by 
the 22lBt section of the same treatise, Dallos 
refers to a convention whereby one rive« 
rain might consent for a price not to irrigate 
his own lands so as to leave to his neighbour 
the whole volume of the water, but this he 
does not to approve of it, but merely to 
remark that the right of the riverains being 
purely facultative» the faculty of making use 
of the water for irrigation might be paralysed 
by the effect of such a convention. It is 
also clearly apparent that he refers in that 
section to a temporary arrangement only. 
Before concluding this judgment and merely 
by way of illustration of the applicant's post- 
tion it is perhaps right to CDUsider whether if 
the other theory be correct, the applicant 
would be entitled to succeed so as to obtain 
the homologation of the deed under considéra* 
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tioQ. I refer to that theory which gives the 
riverains a right of private property in the 
river which borders their estates. The 
strongest and most able supporter, of this 
theory is Mr. Laurent in his recent great 
work, the ** Principes da droit civil". In 
his sixth volume, Paragraphs 16 and 17, be 
lays it down categorically that rivers not 
navigable or floatable belong to the riverains, 
and he quotes Ghampionnerie with approval. 
In the 1 7th Section he says : '^ Les cours 
^' d'eau navigables appartiennent à Pétat, 
'^ les cours d'eau non navigables ne lui ap- 
partiennent pas. A qui appartiennent-ils ? 
N'appartenant pas à Tétat, ils doivent 
'' appartenir aux particuliers puisque tout 
'• bien qui n'est pas une dépendance du 
domaine public est par cela même pro- 
priété privée." Nothing could be more 
distinct than this assertion, and nothing 
oould at first sight appear more certain than 
that such rivers were the property of indivi- 
duals. But when the theory of Laurent is 
developed, a different result is reached. At 
paragraph 19 he says, this right of property 
is of a particular kind. '^ II est certain que 
** ce n'est pas la propriété définie par l'Ar- 
" ticle 544, les riverains n'ont pas le droit 
'' de disposer du cours d'eau de la manière 
'Ma plus absolue. L'Article 645 le dit." 

He goes on to say that proprietors do not 
stop because of the interest of other proprie- 
tors, and he adds *^ celui qui use deson droit 
" ne fait de tort à personne." Le riverain 
" n'en peut dire autant. Pourquoi P Parce 
'* que son droit est une co-propriétfr et non 
*' une propriété exclusive." He goes on to 
give a list of the rights which this property 
of a special nature gives them. " La loi 
'* leur donne tous les droits qui sont com- 
" patibles avec le droit égal de leurs 
" co-propriétaire», chaque riverain a le droit 
" exclusif de pèche chaque riverain peut se 
^^ servir des eaux à tous les usages auquels 
" la nature ou l'industrie les destine, ces 
" droits forment une propriété quelque 
'* limitée qu'elle soit." Observe that he 



does not mention the right of sale or of 
absolute disposal as one of the rights of this 
limited property. On the contrary he ac- 
tuary siys the right of property is not one 
as wide as that given by Article 544 which 
defi^nes property to be the right of enjoying 
and of disposing of any subject or thin' 
and he actually excludes this special right 
of property in small rivers from that article. 
Further supposing that he does not exclude 
a right of disposal or sale from the co- 
riverains, it is perfectly clear that having 
laid down the principle that their right was 
a joint right of property and not an exclusive 
individual right, it would require the whole 
riverains interested in the river to be parties 
to the agreement, and to join in or at least 
assent to the application to the Court. This 
was one of the arguments of the learned and 
able counsel for the applicant that the right 
of property in the colonial rivers and streams 
belonged to the riverains as a class. But if 
that be so, there must be some other conven- 
tion than a mere bargain between the 
vendor and vendee, and there must be at 
least a union among all the commoners 
(communistes) to constitute a valid appli- 
cation to the Court. Of course these remarks 
are not part of my judicial opinions but are 
given merely to illustrate the applioant's 
position on the theory most favourable to him. 

I concur entirely in the views of my learited 
brother on the non expediency of the ar- 
rangemaai made in the deed betw^eeii the 
parties in the case of future possible con- 
tingencies, and I need not enlai^ef on that 
part of the subject which has been so well 
done by him. I have only further to add 
that this application must in the circums- 
tances be refused. 
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SPPRBMB COURT 



BaMAQMB — ShIPSIHT into QUASANTINl — ^No 

Small pox on boabd— Otoinihci 8 ot 1874, 

AWICLIB 43 AMD 48— P0WÏE8 OF BOABD— 
LlABILITT Of THÏ GOVÏBNMINT— ImPBUDBNC B 

— Daxagsb allowed. 

Plaintif sued the Oensral Board of Health 
in damageêf for having ordered his ship 
which had been admitted to pratique since 
ten days, to proceed from Port Louis har- 
bour to the quarantine ground and there 
to remain for seven days more, under the 
imaginary motive that casts of small-pox 
had existed on board during the voyage. 

Plaintif further claimed damages on account 
of a collision between his ship and another 
in the harbour, while she was sioinging 
to proceed to thfi said quarantine. 

By the Court : 

8eem^ that the action should perhaps have 
been directed against the Oovemment, and 
ru>t against the General Board, whose 
resolutions must be approved by the Execu-^ 
tive before being carried out. 

On the merits, the Court held : 

lo. That the powers of the Board under Ar- 
ticle 48 of Ordinance 8 o/1874, were only 
permissive and not imperative, and cannot 
protect the Board from the consequences of 
the exercise of such powers, unless cvrcum- 
stances are serious enough to warrant their 
actum in the interest of the public. 

2o. That Article 48 of the Ordinance must be 
read conjointly wHh Article 43, and that if 
smallpox had really existed on the ship, 
the General Board would have been entitled 
to act as they did. 

3o. That, as a fact, as the Board might easily 
have ascertained, no smalUpox had existed 
on board. 



4o. That the Board had acted imprudently, 
and that neither their good faith nor the 
approval of the Executive was a bar to 
the a^ion. 

5o. That the collision was the result of Plain^ 
tifs fault. 

Plaintiff was allowed Rs. 3,822 damages and 
two thirds of his costs. 



SOHUMAKEB,— PlaiDtifE 
and 

THE G ENERAL BOARD OF HE ALTH,~ 

Defendant. 

Before 

His HoDor Sir E. J. LfiOLiao, Kt«, — 

Chief Judge. 

Hifl Honor A. Mvbb, — Puisne Judge. 

and 
His Honor F. C. Willlimb,— Puisne Judge. 

L. Chastbllier and W. Nbwton,— Counsel 

for Plaintiff. 

RiTTiRj — Attorney for the same. 

Hon. L. R0UILLAKD9 Substitute Procureur 
Oeneral,-— Appears for Defendant. 

J. Qdibbrt " Crown Attorney ", — Attorney 

for the same. 



Record No. 24,157. 



\st. February 1889. 



The plaintiff who is the Master of the 
British Screw Steamer Toi/, and as such 
representing the owners of the steamer, has 
entered an action in damages against the 
Oeneral Board of Health of this Colony under 
the following cireumstances. The Taxf which 
is of a gross tonnage of 1,281 tons, and of a 
registered tonnage of 878 tons, arriyed from 
India in the beginning of March 18*^7 and 
was admitted to pratique on the 7th of that 
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month and taken co her mooriDgs in the 
harbour of Port Louis. She landed her pas- 
sengerSj discharged her cargo and she was 
taking in cargo for Bombay^ when on the 
17th of the same months she was suddenly 
ordered into quarantine, and in the morning 
of the 18th she proceeded from her moorings 
in the harbour to the quarantine ground, 
outside the Bell Buoy^ where she was detained 
nntil the 24th March^ when she was allowed 
to return into the harbour and to complete 
taking in her cargo. The Plaintif now says 
that the Taif was illegally detained and 
presented tthm proceeding on her voyage 
during 8 days, and that the owners have 
suffered prejudice in the sum of £32. 2s. per 
day that is for 8 days £256. 16s. in British 
money or Rs. 8,868 the equivalent thereof 
at the rate of exchange ruling at that date. 

The plaintiff further alleges that the Tdif 
was made to go out of the harbour on the 
18th March without a pilot, though the 
Captain had applied for one, and that the 
Taif, whilst swinging, happened to come into 
collision with the Eurydice, whereby this 
last vessel suffered damage valued £ 1,000 by 
the ICaster, that the TtOf was arrested in 
virtue of process from the Vice Admiralty 
Court on the 25th March, as she was prepar- 
ing to leave for Bombay, in the afternoon of 
that day, and that she had to pay by way of 
compensation the sum of Rs. 2,^^08.90 which 
the Plaintiff alleges he is entitled to claim 
from the dfdfendants. 

The Plaintiff further says that, in conse- 
quence of the action entered by the Eurydice, 
the Tdif could only proceed on her voyage 
in the evening of the 26th March, while she 
was ready to go the day before, and the 
prejudice for that day's delay is £32. 2s. or 
Rs. 481.61 ; also that to proceed outside the 
Bell Buoy and to return from the quarantine 
grouud into the harbour, the Taif burnt 80 
tons of coals fur which Us. 7Ô0 are claimed. 

Certain preliminary pleas \f ero soi up in the 
defence, but as they were given u|), we h^ye 



to take notice only of the pleas on the merits 
which are: lo. That the proceedings and 
resolutions of the General Board of Health in 
connection with the quarantine of the Taif 
are legal and valid ; 2o. That at a meeting 
of the Board of the 16th March 1887, refer- 
ring to the arrival of the Taif from Bombay, 
one of the members of the Board informed his 
colleagues that he heard,on valuable authority, 
that before the landing of the passengers from 
that vessel on the 7th March, a passenger 
had died on board, and that two other passen- 
gers had landed having small-poz, and that 
after due deliberation, the Board unanimously 
resolved, that the Health officer's report of 
the Taif on the 5th March be forwarded to 
Government, with a request that the immediate 
attention of the Procureur General be drawn 
to the alleged false declaration made by the 
captain of that vessel ; So. That at a special 
meeting of the Board on the 17th March, the 
President informed the members that he had 
learnt that a deputation of several of the 
inhabitants headed by His Worship the 
Mayor had waited on the officer administer- 
the Government, and a^ked him to take some 
steps for the quarantine of the Tdif and of 
the passengers who arrived by that vessel, 
and that' he believed the matter was being 
considered by the Executive Council ; 
4o. Thar, by Proclamation No. 1 8, published 
in the Governmeut Gazette No. 24 of the 17th 
March, the officer administering the Govern* 
moot, in virtue of the powers vested in him, 
ordered, with, the advice of the Executive 
Council, that the provisions contained in 
Part III of Ordioanco No. 8 of 1871 be put 
in force for a period of 3 months ; 5o. That 
at the meeting of the Board of the 17th March, 
in virtue of the powers conferred on it by 
Article 48 of Ordinance 8 of 1874, the said 
Board ordered that the Taif be at once put 
into quarantine with all persons then on 
board the steamer ; 6o. That this order was 
approved by the officer administering the 
Government on the 17th March, as appears 
from Government Gazette No. 26 published 
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on the 18th Maroh^ and No. 27 pablished on 
the 19th March ; 7o. That at a meeting of 
the Board of the 23rd Harch^ the members 
after haying read over the Reports of the 
Procureur General to the Colonial Secretary 
dated HSlst Marob^ of the Crown Solicitor to 
the Procureur General, of the same date, 
were of opinion, acting up to the suggestions 
of the Procureur General^ that it would not 
be advisable to continue the quarantine of 
the ToiÂf and resolved that she be admitted to 
pratique at once ; 8o. That^ thereupon^ the 
Tdif was allowed to return into the harbour ; 
9o. That the action of the Board in this 
matter was taken bona fide and with the 
best intentions to safeguard the public healthy 
and that when the enquiry made bv the 
Procureur General proved that no disease 
occurred on the passage^ that no false declara- 
tion was made b^ the captain of the Taïf, the 
quarantine was removed ; lOo. That by 
reason of the facts averred by the plaintiff^ 
and which^ as alleged^ are traversed by the 
defendants, no action in damages can lie 
against them» their doings having been st ictly 
legal ; 1 lo. That the Taïf came into collision 
with the £i^ryc{ic6 through no faulty negligence 
or imprudence on the part of tbe defendants, 
and that they cannot be held responsible for 
the prejudice directly or indirectly caused by 
that collision; l?o. That the plaintiff has 
not incurred damages and has not at any rate 
the right under the circumstances to claim 
damages from the Board ; 13o. That if any 
loss has been suffered by the t laintiff it has 
been occasioned by *' force majeure " for 
which the defendants are not legally respon- 
sib'e towards the plaintiff- 
Several witnesses were heard with regard 
to the facts which preceeded the resolution 
taken by the General Board of Health on the 
17th March, and we gather from the evidence 
as to what took place between the 5th March, 
the date of the arrival of the Ta-if, and the 
1 7th, day on which it was resolved both by 
the Board and by the Officer Administering 
the Government to send the Taif from her 



moorings in the harbour to the quarantine 
ground^ that one of the passengers landed 
from that steamer on the 7th had gone to the 
District of Moka, where, on the morning of tke 
loth, it was discovered by Dr. Clareno that 
he was ill with small-poz. Measures were at 
once taken to prevent the spread of the disease» 
and it was then said that a man had died of 
small-pox before the Taif was admitted to 
pratique, and that two passeagers ill with 
that disease had landed. We can understand 
the panic with which the inhabitants of 
Port Louis, so often visited with epidendos, 
were seized and also that a deputation headed 
by the Mayor ot Port Louis, should have 
waited on the Officer Administering the 
Goverment and, asked him to take some steps 
for the quarantine of the Taif and the pas- 
sengers who arrived Ly that vessel. But, on 
the other hand, it was for the competent 
authorities to obtain reliable information 
before acting as they did, and we cannot help 
thinking that they acted with too much preci- 
pitation, under the circumstaoces. In the 
first place, there was no disease on board the 
Taif which had been lying in the centre of 
the harbour since the 7th ; it is also proved 
that there had teen no case of small-pox on 
boaid during the \ oyage. She had left Bombay 
on the «^Ist February and the longest period 
of incubation admitted by nodical science, 
according to Dr. Clarenc, being 23 days, that 
pericd had elapsed on the 17 th and there was 
no danger to be feart»d from the crew on 
board. All the passengers had landed and it 
was from them alone that danger, if any there 
was, could be feared. B6sides it was easy to 
send at once for Dr. Pétricher, the health 
officer who had given pratique, who had seen 
the dead body of the man who had died on 
board before pratique was given and who, it 
was alleged, had died from small-pox. Dr. 
Pétricher had also examined all the passengers 
one by one, and had vaccinated them before 
he gave pratique, and he might have satisfied 
the Board that not one of them had small- 
pox when they landed. The history of the 
case of Moka by Dr. Chastellier, such as it 
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was laid before the Board on the 16th Marché 
sbowà that when the man landed on the 7th 
he had no eruption, he felt feverish and 
it was only on the 10th that the eruptiun 
appeared. In presence of all these facts 
some of which were known to the Board on 
the 17th while the others might hare been 
easily ascertained before action was taken, 
we must come to the conclusion that the 
Board has acted imprudently when on the 
19th March it resolted that the Taïfhe ordered 
at once into quarantine with all persons on 
board, and although this resolution was 
approred by the Officer Admiuisteriog the 
OoTernmentj this approral is not a bar to a 
claim in damages by the plaintiff if he has 
suffered any. 

It might perhaps have been argued for 
the defendants that theaotioo, if well found- 
ed, should have been directed against the 
'Govemment and not against the corpora* 
tion called the Qeneral Board of Health 
whose resolutions must be approved by the 
Executive before they are carried out, but we 
have understood from the argument of the 
learned Substitute Procureur General that 
he did not wish to go upon that ground and 
was ready to admit that the defendants were 
responsiblepf we found that they acted wrongly. 

In the course of the argument the plaintiff's 
counsel alluded to Article 44 of Ordinance 8 
of 1874 as the only one in virtue of which 
the General Board of Health could act with 
regard to ships lying within the harbours of 
this Island after pratique was given to them^ 
and it was said that such powers were there 
limited to the cleansing, purifying, ventilating 
and preventing disease in those ships, but 
that those powers did not go so far as to 
order such ships out of the harbour to the 
quarantine ground. We think that such an 
interpretation cannot stand ; that Article 48 
should be read with Article 43 in which more 
e\tensive powers are given to the Board for 
the prevention or mitigation of epidemic^ 
endemic or contagious diseases, and that if an 



épidémie disease were to break out in a ship 
lying at anchor in the harbour of Port Louis 
the Board would have the power to take any 
measures necessary for preventing the spread 
of the disease and even if there was no other 
alternative, to order the ship to remove to 
the quarantine ground. If such had been 
the case when the order was issued ti> the 
Taiff our judgment would probably have 
been different from what it is. We have no 
doubt that the Boaid acted with the best 
intentions, but in matters of this kind this is 
not a sufficient excuse in law. The Court b<is. 
already ruled in a previous case (Colin ts. 
General Board of Health) that the powers of 
the Board under Article 43 of Ordinanoe 8 
of 1874 are only permissive and not impera* 
tive, and cannot protect the Board from the 
consequences of the exercise of such powers 
in a way to prejudice the rights of private 
parties, unless cirjumst%nce8 are serious 
enough to warrant their action in the interest 
of the public. It may here be remarked that 
the present case differs from that of Colin ts. 
Grcneral Board of Health in this, that in the 
last mentioned case there was an actual out- 
break of small-pox in Colin's camp, whereas 
in the pre<»ent case there was no disease 
on board of the Taif. 

As we have already stated, we are of opinion 
that the action of Board on that occasian 
was precipitate and unreasonable, that they 
have assumed a res|)onsibility, which the 
executive has shared by confirming the reso* 
Intion of the Board, and we find the defendants 
liable in the sum of Rs. S, S2Î, as damages in 
favor of the plaintiff. 

With regard to the damages claimed for 
the consequences of the collision of the Taïf 
with the Eurydice while moving from the 
harbour to the quarantine ground, we do not 
find the evidence sufficient to allow us to 
hold that the collision took place through tho 
fault of thehirbour officials acting, ai alleged* 
as the agents of the deft^ndants during 
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the removal of the Tdif from her moorings. 
It is true that there was no pilot placed 
on boards although the eaptain sajfB that he 
had asked for one, the eyidenoe is rather 
conflicting upon this point and it seems to us 
that if the eaptain considered that he could 
not without the assistance of a pilot on boards 
swing his vessel properly, he should have 
insisted on having one and declined to move 
in case of refusal. The captain, howeverj 
says in his deposition before the Master that 
he was oommandiog "the vessel at the time 
of the collision, but under the orders of the 
Harbour Master who was in his steam launch, 
about 160 feet more or less from the Taïf and 
he adds : << Had I been left to myself I wou'd 
*\ have got the boat into the center of the 
'^ channel properly ; the vessel was not 
'' brought into the center of the channel pro- 
'^ perly and this in consequence of the orders." 

The captain who bad already entered Poit 
Louis harbour '* viry often " as he says, must 
have known well the center of thu channel, 
and we are led therefore to believe thut, not 
requiring (he assistauce of a pilot, he did not 
ask for the presence of one on board his 
vessel. We wore told a pilot was not placed 
on bouid the jToi/* because she was to be put 
in quarantine and that the operation of swing- 
ing a vessel in ccfrtain parts of the harbour 
is sometimes done und^r the orders of a 
pilot staQding in a boat or launch by the side 
of the vessel. We may here remark that the 
text of the regulations does not require that 
the pilot be placed on board, and it may be 
that in certain cases, it was found sufficient 
where space allowed it, to have the pilot at a 
short distance by the side of the vo. sel ; but 
in most cases there can be no doubt that it is 
indispensable that the pilot should be on 
board tho vessel to be swung or moored. 
However iu the case of the Taif, the captain 
sayn in his deposition that, if kft to himself, 
he would have avoided tho co]lisi<»n which 
he attributes to the orders of the Harbour 
Master. We have carefully compared the 



captain's evidence with that of the H,arbour 
Master and of Pilots Bault and Demayes 
who assisted him at the time of the a winging of 
the Taif, and we think that the weight of the 
evidence is in favor of the theory of the de- 
fence that the collision is due to the captain's 
own fault. The Harbour Master was in a 
launch at a shor£ distance from the Taïf, the 
eaptain was on the bridge of the steamer, the 
swinging was very nearly completed when the 
captain started of his own will after the 
Harbour Master had plainly told him not to 
go unless he was clear of the ship on his 
LBiBOW ; when he did move, the ship's head 
was pointed westwards and not northwest- 
ward?, as it should have been, and he ought to 
have steamed backwards for a little until he 
was in the right channel, whioh he kuew 
well according to his own evidence. These 
are details which tho captain should have 
himself perceived being on the bridge of his 
steamer. We are satisfied that the order to 
move on was not given by the Harbonr 
Master and could only have been given by 
the captain from the bridge to the engineer of 
the Talf ; such order being given before the 
head of the vessel was in the proper direction, 
was evidently the cause of the collision. 
"We must therefore hold that tho Farbour 
Master cannot be considered responsible for 
the collision of the jTcii/ with the Eurydice^ 
and as a i^onsequenoe that the defendants 
cannot be called upon to r pay to the owners 
of the Taïf the sum which they have thought 
ic advisable to pay to the owners of the 
Eurydice by way of compromise. 

We thiuk that the plaintiff is entitled to 
recover two thirds of his taxed costs from 
the defendants. 



lésô] 



DECISIONS OP THE ÔOïïRTS OP MàtTRITIUS 



19 



MJPRBME COVRT 



Appeal fbom decision oï District Coort of 
SaYCHBLLBS — Frbnch Consuls — Family 
CoDKOiLs— Jurisdiction aRACiKUSE— Stay 

OF PfiOCRBDINaS— AaiBNTS AND PRINCIPALS— 

Bbvsrsal of Judqhent. 

On an appeal from an interlocutory judgment 
and a judgment on the mérita by the Dis^ 
trict Judge of Seychelles^ in an action for 
revendication of an immoveable property, 
the Supreme Court held : 

lo. That in christian countries, French Con- 
suls can only do acts '^ de jurisdiction 
administrative et gracieuse" 

2o. That in virtue of instructions issued to 
them, they may hold family councils in 
artain cases, when the local authorities 
refuse to do so, but that the memorandimi 
of the family council must then contain 
a special mention of the motiues of that 
'' intervention officieuse/' 

So, That the family council, held in this case 
in Paraguay^ before the french consul, not 
TiUJjitioning the refusal of the *local autho^ 
rities to act, it was not sufficient to allow 
minors to proceed with their real action, 

4o. That the District Judge was wrong, 
however, in putting those minors out of 
the cause; that he should merely have stayed 
the proceedings to allow another family 
council to be held and produced to him. 

On the merits ; 

lo. That an act of agency, made by the agent 
seven years after the death of the principal 
was good and valid, if tha agent at the 
time was ignorant of the death of the 
principal. 

J\idgment reversed with costs. 



DAYAN AND ORS,,— Appellants. 

and ^ 

LOISEAU AND ORS,,— Respondents, r 



Before i \ ' 

His Honor Sir E. J. Leclezio, Kt,,- I 

Chief Judge. I ' 

and 

His Honor Andrew M ure^— Puisne Judge* 

Hon. O. GuiBBRT^ — Counsel for Appellants, 
y . DucRAYi ^Attorney for the same. 

Messrs. L. Caastkllier & A. Huaues, — 
Coanscl for Respondents. 

Messrs. J. Mallet & E. HaxBAU, — Attor- 
neys f.r tho same. 




Record No. 9C6. 



6^^ February 1839. 



This is an appeal from two judgments of 
the Court of Seychelles. The first one is an 
interlocutory order ruling that some of the 

appellants could not be heard, because they 
were minors and their guardian had not 
been auth-^rized by a family council held 
before the proper authority to bring an 
action '^ en revendication^'. As a fact, Mrs. 
Dayan the mothe.* of the minors, had been 
autho'ized by a family council, held in 
Paraguay, before the French Consul (the 
parents of the minors being French subjecfas) 
to enter the action ; but the learned judge at 
Seychelles ruled that this family council 
was not a valid one, becau>e French Cousuts 
have no right to hold family councils in 
christian couutrie.^, except when the local 
authorities refuse to take the necessary 
measures, and thHt he had uo evidence as to 
what the law of Paraguay prescribed. 

We read in Ddlloz V. Consuls No. 57, that 
on the 29th. November 1833, special ini« 
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tractions were iisned in France '^ sur i'exer- 
'' cice de la Jarisdiction consnlaire en pays 
'* de chrétienté *' which limit the oompetenc j 
of French consols in those eonntries to acts 
of '' jurisdiction sdministratiTe et gracieuse*' 
and that the consuls may, in virtue of later 
iustructions, hold family councils in certain 
cases, when the local authorities refuse to do 
so, and it is added '^ que la délibération doit 
'^ mentionner les motifs de cette intervention 
'' officieuse '' See slso Le Clerq et de Yallot» 
Quide pratique des Consulate Vol. 2 P. 
860-61, in the same sense. Now, in the 
document .tendered in this case there is no 
mention that the local authorities refused 
to hold a fsmily council for the pur- 
poses therein set forth, and in the absence 
of a special consular convention between 
France and the Republic of Paraguay, which 
if it exists, has not been shown to us and 
which we ha?e not been able to find in the 
collection of French Laws, we think that 
such as it is« the family council is not suffi- 
cient to allow the minors Dayaa to go ou 
with the esse. However, the judge ought 
to have stayed the proceedings for a reason- 
able time to allow a better family council 
to be produced by Mrs. Day an— See the 
case of Loiihé, Piston's Beport 1865 P. 97: 

The learned judge allowed the case to go 
on between the Plaintiff who was of age and 
the .defendants, and ou the merits, gave 
jud^ent for the defendants with costs. 
The claim is for about one acre alleged 
to form part of, lanl belonging to one 
Fatquier, the Plaintiff's grand father, who 
left Seychelles a short time after 1820 
leaving for his agent one Paris Leclerc. 

On the 23rd. of March 1812, an instrument 
under private signatures between Leclerc 
as agent of Pasquier, and Miss Aimée 
Dumesnil, represented by Casimir Fondau- 
mière, explained that on the 13th. April 
1820, Pasquier had sold to H. Fondaumière 
a plot of land of 4 or 5 arpents at Mahé 
with the buildings erected thereon ; the price 



was to be a '^ rente via^ere '' ; \h&t on thi 
11th. May 1828, U. Fondaumière by anoihsr 
deed had sold that property to Mias Damei- 
nil who was to pay the ^ rente Tiafljem" 
that she owed arrears, that Leolet^c hâà 
begun legal proceedings for that claim and 
other claims, that to avoid a sale bj levy, 
she had proposed to give in paymwit «1 
her immoveable properties including the 
propsrty at Mahë, that Leclerc accepted and 
discharged Miss Dnmesnil ; thst deed wai 
registered on the 12th. January 1854. 

On the 13th. July 1851, the Depotj 
Curator of Vacant Estates at Seychllssi 
appeared before a Notary, and declared that 
he had bsen sent in posseision of the pro- 
perty of Louis Marie Pasquier, absent,' on 
the 7th. July 185 é, by order of the Magis- 
trate and deposited the deed of the 23nL 
March 1842. The curator took posaesaioa 
of the land Pasquier at Mahé. A short time 
after, one Jérëmie Pagbeta, a deric.U gentle- 
man, came forward as af^ent of a nan, 
Miss de Coqueruy, Soeur Marie da Carmel, 
and presented to the Curator Dupuy a 
document purporting to bo a sale to Miss 
de Coqueroy by the heirs Beauvoir, made by 
Notarial deed at Beunion, in November 1855, 
of the ** Maison Paiquier " at Mahé, aad 
Dupuy provisiouLkUy delivered the key of 
the house to the Itovereud Jëréosie, reser? iog 
his right to correspond with the curator in 
Mauritius. Later, on the 22nd. January 
1857, Dupuy appeared together with lleve- 
rend Jérémie before a Notary at Mahë and 
definitively handed over the property to the 
Reverend Jérémie as agent of Miss Coqueroy. 
Since that time, the defendants, by themselves 
and their preieoessors who hold from Mis« 
Coqueroy, appear t ) have been in possession 
of the lani claimed ; but tha ju Ige held thnt 
the defendants oould not avail themselves of 
the prescription invoked by them, because it 
hal be 'U interru:)ted by the minority of the 
Plaintiffs or their predece^iors, and that if 

tho Plaintiff had made out a better written 



1889] 



DECISIONS OP THB OOTHITS OP MAURITIUS 



21 



title thaa the defendants^ he would have 
ruled that she was entitled to judgment. 

The whole case^ according to the view 
expressed by the learned jadgCi therefore 
depends upon the title of the Plaintiff. 

The first title inyoked by the plaintiff is 
the deed of the 13th. April 1820, before 
M'otary Domont, by which Fasquier sella to 
Henri Pondaomière the land and buildings 
at Mahé, . and eren the fumif are in the 
house^ which shows that he was in possession. 
The title alleged by Pasquier is a concession 
by Lesage^ Commandant aux Seychelles. 
It appears that the concession cannot be 
fotind, but in 1842 Miss Dumesuil is still the 
owner to all appeairances, for she gives back 
the property in payment to the agent of 
Pasquier, and her possession is proved by 
the evidence of the witness Gauthier, who 
also says that Fondaumière lived there too^ 
while another witness Thorny D'Offray also 
swears that before Mr. St. Pero, Mr. Fon- 
daumière lived there. The first witness 
speaks of that possession as being more^ 
than 50 years ago. There is ample proof 
therefore, that possession followed on the 
deed granted by Pasquier in 1820. Some 
allusion was made to the fact that the deed 
of 1842 was registered only in 1854, but 
this is of no importance in the case as the 
defendants hold from Miss Coqueroy who 
bought in 1855 only from the heirs Beau- 
voir. These latter allege that they were 
owners as heirs of their father, who, on the 
23rd. June 1885, got the property by exchange 
from his wife, a Miss Bérand, the only daugh- 
ter of the lady who became Mad. Pi^squier 
by a second marriage and who died in 
France in 1829. That is all the title of the 
Beauvoirs, We have not before us the deed 
of exchange of 1835, and we do not know 
what description was there made of the 
property sold in 1355 to Miss Coqueroy. 
Without that deed of exchange, the origin 
of the alleged right of the Beauvoirs appears 
to us to be essentially defective. It is 
admitted that Pasquier died in France in 



January 1885, so that when Lederc took 
back the properties in payment in 1842 
Pasquier was dead, and the learned judge 
has ruled that what Lcclerc did in 1842 was 
null, his nundate having come to an end by 
the death of Pasquierj according to Article 
2008 of the Civil Code. '' Si le mandataire 
'^ ignore la mort du mandant, ce qu'il a fait 
'^ dans cette ignorance est valide,^' but the 
•judge held that the plaintiffs, who represent 
Pasquier, not Lederc, should have proved 
that Leclerc was ignorant of the death of 
Pasquier. It may be remarked that Miss 
Dumesnil or her representatives do not 
appear to have questioned the validity of the 
deed of 1847. Can Miss Dumesnil be pre- 
sumed to have be3n oE bad faith 9 If the 
deed is valid as to her, and invalid as to the 

heirs Pasquier, they would hsve no recourse 
agaiosther. But tsking all the circums- 
tances which accompanied the deed of 
1842 into consideration, we think that there 
is sufficient evidence that Leclerc was of 
good faith and was really ignorant of the 
death of Pasquier in 1842. Miss Dumesnil 
was sued and seized. If the death of Pas« 
quier was then known at Seychelles, she 
would have certainly invoked it and refused 
to deal with Leclerc. In 1854, the Curator 
was sent in possession of the property of 
Pasquier, ahient not dead. 

This shows that even in 1854, the death 
of Pasquier was not known at Seychelles. 
It was only in 1878 that Dayan moved for 
the first time, and by bringing his action, he 
ratified what had been done by Lederc. 

It was stated, in the course of the argu- 
ment on appeal, that there was no proof that 
C. Fondaumiàre was agent of Miss Dumesnil 
nor that Leclerc was agent of Pasquier^ 
but these points do not appear to have been 
taken in the Court below, and the dstes of 
the powers of attorney alleged, as well as 
the names of the notaries who drew them 
up being given in the deed of 1842^ 
we cannot take any notice of those objec « 
tions now. The same observation may be 
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made as .to the ybjection that there is 
no proof that Mias Dumesnil bought from 
Fondaumière. . 

For the responleats^ it was aUo stated 
that the Caratorj haWng handed over the 
property to Miss Coqaeroy in ^183 7, had 
thereby admitted her title as g6od^ bat we 
do not think that wlikt he did theti can bind 
the heirs Pasquier, if they show that they 
had a better title than the hein Beauvoir** 
The real point at issae is in our opinion 
whether the property belonged in 1820 to 
Mr. or to Mrs. Pasqoier. The learned judge 
appears to consider that there is some con. 
f osion aa to that question, because in the 
fwme year there was a sale made by Mr. and 
Mrs. Pasqnier to Dodero of several plots 
of land they had on Pr a slin Island. This 
sale took place on the 30th. March 1820 
before Notary Dumont, thi same Notary 
who drew up the sale made by Pasqûer of 
his land at Mahé to H. Fondaumière on the 
18th. April 1820 ; and in the deed of sale to 
Dodero of the lands at Fraalin the plots of 
land belonging to Mrs. Pasqnier, formerly 
Widow Bérandi are distinguishrd from these 
belonging to Mr. Pasqnier. We are there- 
fore led to believe by the comparison of these 
two deeds drawn np by the same Notary at 
an interval of 1 4 days, that the house and 
land at Mahë sold by Mr. Pasqnier alone to 
H. Fondanmière waa really his own property 
and not that of his wife. Since the deed of 
1820, he clearly brings out the fact that 
certain properties belonged to Mrs. Pasquier, 
it is impossible to hold that he would not 
make the same clear distinction in the other 
deed of nearly the 8(ime date. In the deed 
under consideration, Mr. Pasquier is the 
sole grantee of the deed and the property 
is described as belonging to him. In deter- 
mining this case, we must not forget that we 
are in presence of parties who say that they 
derive their rights from Widow Bérand, who 
was Mrs. Pasquier in 1820, and of other 
parties who say that they are the heirs of 
Mr<i(B(squier. If we find that, in 1.820; the 



property appears to have been buna fide 
owned by Mr. Pasquier alone, the coucliisioi 
must bo that Mrs. Beauvoir, the onh 
heiress of Widow B/rand (Mrs. Paaqoier; 
had reftlly no claim to it when, in 1835, sk 
gave ft l^y way of exchange to her hushà 
Mr. Befiuvoir, and that the heirs Besoroir 
were not entitled to sell that propertj k 
Miss Coqueroy in 1855. 

In the course of his written judgment, tk 
learneJ judge calls the copies of the deedi 
of sale made before Dumont to 1820, eitac^ 
from the Registration books of Maaritios, 
and adds that the deeds themselres shoold 
have been produced. We have examined tbae 
copies and we think that the learned jndp 
must have been labouring under a oiii* 
apprehension. They are taken not from tie 
Registration books, but from the Minuta 
themselves deposited in the Archives of tk 
conservator of mortgage*, they are theiefoie 
valid evidence according to our Law^ aiui 
not secondary evidence. 

In conclusion we must hold that lo. Tb 
prescription invoked by defendants hafio; 
been interrupted by the minority of tl» 
heirs Pasquier, the defendants cannot a?^ 
themselves of it. 2o. That the property 
belongs to the heirs of Mr. Pasquier sod 
not to those of Widow Bérand (Mr. Pasqnier). 

The Magistrate's judgment on the merits 
must therefore be set aside with costs. 

The present judgnment will practicallj 
benefit the minors Dayan, but it will he for 
the person who represents them at Seychelles 
to see whether ho has sufficient authoritj 
now to act on their behalf. With regard 
to the interlocutory judgment of the learned 
judge, we say nothing as to costs, hanng 
already expressed the opinion that lie ow^ 
to have stayed the proceedings to g^^ 
time to Mrs. Dayan, to be " recta in curia 
as guardian of her minora?, and we reaw* 
the case tç him to grant an adequate ti^ 
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to the party representing Mrs. Dayaa at 
Seychelles^ if need be» to take the necessary 
steps and thereafter, if need be, and if 
asked, to give decree in favor of the minors 
Dayan. 



SVPRBMB COURT 



Appeal rsox oonviction— Obdikancb 12 of 
1878 — Akticlis 134-151 — Obdinanci 1 
or 1879— Aktigli 6<— Pbnal Codb^ Abtiolb 

828— JURISDIOTION OF DiSTBIGT AND StIFBN- 
DIABT COUATS — " SbBTANTS UNDEB BNOAOB- 
XBirr— CONYIOTION QUASHBO. 

The appellant had been condemned under 
Article 823 of the Penal Code, by a 
District Magistrate, to imprisonment and 
fine, for having enticed away and employed 
a servant under engagement. 

Held by the Supreme Court : 

lo. That by Article 184 of Ordinance 12 
0/1878, District a/nd Stipendiary Courts 
had, formerly, concurrent power to sentence 
to fine and imprisonment, under Article 
823, for enticing away or employing sentants 
under contract of engagement. 

2o. That, subsequently, the penalty enacted 
by Article 6 of Ordinance 1 of 1879, for 
employing engaged servants was made 
only afi$ie of Es. 100. 

So. That Article 6 of Ordinance 1 of 1879 
had thus, impliedly, abolished that part 
of Article 823 of the P. C. which deals 
with illegal employment of servants. 

4o. That by Article 10 of Ordinance J of 
1879, that Ordinance is to be read and 
construed as part of Ordinance 12 of 1878. 

So. That by Article 250 of Ordinance 12 of 
1878, all complaints for any offence or 
contravention against the provisions of 
Ordinance 12 of 1878, must be brought 
before Stipendiary Courts, 



6o. ThaJt the jurisdiction thus given ' was 
excVusive, and that as part of the plaint 
' here was for UlegaUy employing a servant 
under engagemsnt, the District Court iiad 
no jurisdiction, as it could not apply 
Ordinance 1 of 1879. 

Conviction set aside. 



BOOCHIAH,— Appellant 

and 

QUEBN, — Respondent. 



Before 

is Honor Sir E. J. Lxglêsio, Kt., — 
Chief Judge. 

His Honor Andbew Mu&b,— Puisne Judge. 

and 

His Honor J. Rouillabd,— Puisne Judge. 



Hon. O. OniBBBT,-»Counsel for Appellant. 
y. Mab/olin,— Attorney for the same. 

Hon. L. BouiLLABD, Substitute Procureur 
General,— Appears for the Respondent. 

J* QuiBBBT, " Crown Attorney", — Attorney 
for the same. 



Record l^jTo. 559. 



21st. March 1889. 



The appellant was, on the 5th. June last, 
in the District Court of Savane, sentenced 
to two months imprisonment and fifty 
Rupees fine for having enticed away and 
employed three Indians, under engagement 
to Britannia Estate. 

Amongst the grounds of appeal, one im« 
peaching the jurisdiction of the District 
Magistrates ddserves our careful considera- 
tion. When the Labour Ordinance 12 of 
1878 was passed, special proyition was made 
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CMh( ^Mcb^ellast«« a fiMfeUjF Bol enowding 
mp^'softtln nAfpmoniiiMt an* a fi«e not 
êiBteMMÉ^ iB 9Ç agahMt time wko AM bave 
éttliaed^a^ or emplo^d aBj^aer<raat du'y 
engaged, thonld cofithme to af^riy to 
employé» and servants nndcr Ordinance 
12 of 1878. The same ^Kicletbilher^nttts 
that the provisions of Article 8i8 of the 
Penal Code may be enforced before Stipen- 
diary Cotirts. Th'8" provision' gave to the 
latter Courts concurrent jurisdiction with 
that exercised by District Magistrate under, 
the ordinaiy law of the Colony. In the 
following year, Ordinance 12 of 1878 was 
amended by Ordinance 1 of 1879 which con. 
tsined amon gst otticr enactments one (Ar- 
ticle 6). restricting to a fine not exceeding 
one hundred Bopees the penalty against- 
any " person knowingly harbouring, lodging, 
" or emplbying' a servant engaged under 
"written contract of service to another 
" perion." By that article, damsges wore 
allciwM fd'tbtr pê^fiM whose itervant had 
been legally harboured, lodged or employed. 
We are, therefore, in presence of two enact- 
ments both of which relate' to the same 
offence of ctaploying a sertrknt engsged 
under a contract of service to another person, 
but as the Ordinance of more recent date 
inflicts a leaser penalty, it is obvious that 
It impHedly repeals, so far, that part of 
Article 823 of the Penal Code in which the 
heavier punishment is enacted, and, as a 
consequence, the offence of unlawfully em- 
ploying aaervant under written engagement 
of service to another person is now no 
longer punishable under Article 823 of the 
Penal Code, btlt tinder Article 5 of Ordinance 
1 t)f 1879. The same doctriria was Isid 
down by the Court in the case of Procureur 
General v. The Stipendiary Magistrate of 
Grand Port, Piston's Reports 1880, p. 15. 

Another clause (Article 10) of Ordinance 
No. 1 of 1879 further enacts that ibe 
Ordinance shall ba read and construed as 
part of Ordinance 12 of 1878. Now, Article 
25 1 of the Ordinance last referred to provides 



tiiat all oomplaiots for any offence er 

contravention against the provision» ef 
Ordinance 12 of 1878 (of wUch OrdinaMe 
No. 1 of 1879 must be held to form ptat) 
shall be brought before the StipeadiMy 
Magistrate. Here a jurisdiction is given 
which is exclusive, and we hold that when- 
ever the charge against a peraon is of having 
knowingly emf^iojti a servant under contract 
of service to another, the District Magistrate 
has no longer jurisdiotion, as henr unable to 
applythe only law under which the offbnee 
is punishable, namely Article 5 of Ordiaanee 
No. 1 of 1879, as to which the Btipendiary 
Magistrate alone has jurisdiction. 

It seems indeed, a strange sta te of matters 
that, whilst District Magistrates still remain 
competent to entertain prosectitiotts under 
Article 828 of the Penal Gode ftr enticiog 
away a servant engaged townotber person, 
they have no longer any jurisèiotioa to try 
complaints for employing the same servant, 
and as the two offences are distinct, the 
heavy penalty for the former offence provided 
by tfie clause of the Penal Code may still be 
inflicted by a District Magistrate, whilst for 
the other offencci for whieh a lesser penalty 
is incurred, the Stipendiary Magiatrate is 
alone competent. The difficulty in this ease 
arises from the fact that in one and in the 
same count of the information, the appellant 
was charged before the District Magistrate 
with having enticed away and employed 
three Indians under contract of engagement 
to another parson and the District Magis- 
trate, without distinguishing between the 
two offences, found the appellant guilty as 
charged and sentenced him to imprisonment 
for two months and to a fine. Nqw, as 
before explained, for one of the offences the 
Magistrate was competent, whilst for the 
other he had no jurisdiction. 

It was argued by the Respondent that 
Article 2 of Ordinance 1 of 1879 having 
added the word " master " to Article 134 
as well as to other Articles of Ordinance 12 
of 1878, that showed the intention of tho 
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Législature to leave Article 184 untouched 
aud no to interfere witli the jurisdiction 

of the District Magistrate in the matters 
mentioned in it. The weak part of thin 
argument is that the question of jurisdiction 
now at issue is independent of the wording 
of Atticle 134j as it* arises entirely from the 
implied septal oi Article 828 of the Penal 
Code by iertiele 5 of Ordinance No. 1 
of 1879 so far as illegal employment is 
concerned • 

* 

It was also attempted on the part of the 
Respondent to found an argument .on au 
opinion incidentally expressed by this Court 
in: the case of Procureur General 7. The 
Stipendiary MagiMrata of Grand Port above 
citeJj .but the fafiis ar^not analogous. 

In the case referred to, a complaint for 
illegal employment had been filed in the 

I 

Stipétidiary Magistrate's Court, but the 
Magistrate had sentenced the defendant to 
a heary penalty^ not under Ordinance 1 of 
1879, but unctor Article 328 of the Peual 
Code. The judgment of the Stipendiary 
Magistrate was held to be wrong, because he 
had applied Article 323 of the Penal Code^ 
in sentencing the accused instead Of Article 
6 of Ordinance No. 1 of 1879 ; but in the 
course of the argument in the case referred 
to, it was suggested that as the facts proved 
amounted to both the enticing away and 
the employing the Stipendiary Magistrate 
was right in sentencing under the Penal 
Code, the Court declared that had 'the 
charge before the Stipendiary Magistrate 
been for enticing away and employing alone, 
the Stipendiary Magistrate might have ap- 
plied the Penal Code and the penalty of six 
months inflicted by him would have been in 
conformity to law. 

We are strongly inclined to acquiesce in 
that view when the two charges are brought 
before the Stipendiary Magistrate who is 
competent to try both. But the present 
case, in which the District Magistrate enter- 
tained a prosecution for two eff encee charged 



in the same Court in one o{ wl^Bh k» hêà 
no junsdictiop^is wide})( differm^ 

It w^» also urged that^ tUe fael^ of |^ng 
empl6]^«nentr* might be held to have been 
introduced as^n aggrarAtion of* iitr charge 
of enticing away for which t^^e IjKatr^t 
Magiatrate was clearly competeulir ,but we 
cannot see on what.gi:D^Bd that diajtinction 
can be madi*, the two offences being entirely 
distinct one from the other. 

We consider, therefore, that we have no 
other alternative but to quash the coirvietion. 



81JPR£llIi: COURT 

I 

ApFUlL VBtK PICISlOW Of YlCI«CW8CI« Of 
MaDAOASOAB— CUlUI Of MONÏT— BirOLISH 

Law-^-Commom Law— Chosb in action— 
Bights Of thb sosbind— His intintion 

HlBl— JunOXlNT aiVKBSBD. 

The appellant êued the ne^pandenU before 
the Vice Oonevl of Madagaecar^e Court 
for recovery of money she had lent to them 
in the life time of her husband. 

The hiiaband had aigneA the document aa an 
approval of the trathaaction and for ihe 
authorination of hia wife. 

The Viee^Coneul of Madagascar ruled : 

A. That the appeUan^a huaband having 
married her in India and having long 
reaided at Madagascar aa Britiah Conaul, 
the righta of hia widow muat be determined 
by the Engliah Law. 

B. That the claim formed part of the Batate 
of the appellant a late huaband and thai 
ahe had no right to aue for the aame. 

By the Court : 

With rsgard to À : 

The law of England ia the one applicable to 
thia caae% 

WUh regard h B : 
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lo. It is true thai, under the common law, 
when Skere has heen no marriage settlements 

t 'Mfiry thing w]Uch the wife has before mar^ 
riags, or of which she becomes possessed 
during her coverture, belongs to her husband., 

2o. But, when a chose in actioa is possessed 
by a feme covert, thp husband m^y elect 
to let his wife have the benefit of it, 

3o. The circumstances of the case show that 
this was the husband^s intention here. 

Judgment reversed with costs. 



WIDOW PACKENHAM, —Appellant, 

and 
WILSON & COv-^Bespondents. 



Before 

Honor Sir E. J. Leclezio, Kt.,«— 
Chief Judge. 

and 

His Honor J. Bouillabd^*— Puisne Judge. 



L« ChabtbllibBi — Counsel for Appellant. 
O. Bitter, — Attorney for the same. 

G. QuiBBBT,— -Counsel for Bespondents. 
E. Ganaohauj), — Attorney for the same. 



Becord Nos. 912, 9l3, 914. 



13th. May 1889. 



On the 18th. April 1888, the appellant 
entered an action before Her Majesty's 
Vice-Consul at Tamatave^ for recoyery 
of the sum of S 8^891.76 lent by Mrs. 
Packenham in the life time of her husband, 
to wit on the 12th. January 18S2, to the 
firm H. Wilson & Co. as evidenced by a 
document under private signatures bearing 
the same date. That sum of $ 8,891 .70 in- 
cluded a sum of 9 4^100.95 which in a 



previous settlemf^nt made between the same 
parties on the 26th. November 1880^ had 
been found due by Hardwick Wilson & Oo.^ 
to the appellant for advances made to the 
estate itelville at Madagascar. 

In the documents above referred to, Widow 
Pakenham appears as stipulating in her owa 
name and disposing of money belonging 
absolutely to her. The documents are twice 
signed by Mr. Packenham. The first signa- 
ture is preceded by the wordi " pour autori- 
sation de mon épouse '* and the other signa- 
ture by the word " approuvé. " 

On the 8th. April 1886, Mr. Packenham 
having died in the interval, Mrs. Packenham 

stipulating in her own name, granted under 
certain conditions, further delay to Wilson & 
Co., for the payment of their debt, but these 
conditions not having been fulfilled, Mrs. 
Packenham claimed immediate payment of 
the debt. 

It was argued before the Viee Consul that 
the late Mr. Packenham having contracted 
marriage in India, whilst an of&cer in the 
British army and having subsequently come 
to reside in Madagascar as British consul, 
the rights of his wife must be determined 
according to the principles of English Law. 
It was further urged that according to that 
law, the claim against Hardwick Wilson &Co. 
formed part of the Estate of the late 
Packenham, and that the appellant had no 
title or capacity to sue the defendants. 

This plea was admitted by the learned 
Vice Consul, who dismissed the actioa 
with costs. 

This Court agrees with the Vice-Consul 
in the opinion expressed by him that the 
law of England should apply to this case, 
but, after due consideration, we have come 
to the conclusion that under the circum- 
stances disclosed to us^ Mrs. Packenham is 
entitled to make that claim her own and 
that she can legally sue upon it. 

It is quite true that in Common law. 
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when thcrahas been no marriage settle nent, 
every thing that the wife has before mar- 
riage and every thing of which she become 
possessed during coverture is the property 
of the husband y and that if the wife has 
entered into any contract or becomes pos* 
sessed of choses in action^ the husband is 
entitled to sue upon them and make the 
proceeds his own. But, independently of 
the provisions of the married women's 
property Acts of 1870 and 1882, when a 
chose in action, such as a bond or note, is 
possessed by a feme covert, the husband may 
either elect to let his wife have the benefit 
of it or, if he thinks proper, lie may take it 
himself. If he sues on the bond or a^^ree- 
ment, it is a clear expression of his intention 
to appropriate the proceeds to his own 
benefit, but if he dies without having reduced 
into possession the choses in action belong- 
ing to his wife, then the remedy on them 
survives to the wife — Gaters v. Madeley 
6 M. and W. p. 426, 

In Lloyd v. Pughe L. J. 42, p. 282. Ch : 
Lord Chancellor Selbome expresses himself 
as follows ; 

" For my part, I should be exceedingly 
" sorry to show the least inclination to rule 
*' with any degree of narrowness or sublety 
« the law of cases of this kind in which 

4 

^* a person, whether a husband or stranger, 
'^ has transferred into the name of a married 
'' woman, property which constitutes a chose 
in action. I say I should be exceedingly 
sorry to encourage any over refinement or 
sublety in the definition of the law, so as 
to suggest any serious doubt as to the 
'^ validity of such transactions both when 
'' they are intended to create an immediate 
'^ and irrevocable trust for the wife and 
^' when they are intended to vest in her 
^' legal title. The leaning of my mind is 
'^ certainly in favour of the proposition that 
' the law does not forbid a legal title, 
^' capable of taking effect by survivorship, 
f < to be vested under all the varieties of 
^^ circumstances under which it is likely to 
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'' be the intention of the parties to the 
'' dealing to create such a title. Of course 
" no such title could be created in favour 
'^ of the wite against the true owner of the 

r 

'^ money constituting^ the consideration, if 
^' he did not consent to the transac^on ; but 

^' if he did consent to the traVsaction, 

f •• 

'^ whether he was a husband or a stranger, 
'' f otiiny part, it would require more than 
^* I have heard from the authorities, to 
'^ satisfy me that there is auythijig in law 
'' to prevent the transaction so tallying effect, 
'' that if the wife survived the husband, she 
<< should have the benefil of the contract." 

A similar opinion was expressed by Lord 
Coleridge in Ashworth v« Outram 46 L. J. 
Ch: P. 687. 

Of course in such cases there must be 
absence of fraud and a clear indication of 
the intention of the husband. But what 
more significant fact could then be here of 
the husband^s intention, than his interven- 
tion in all the documents produced for the 
purpose of giving validity to the agreements 
entered into by his wife, in her own personal 
name. 

It results from all that we know of this 
case, that the late Mr, Packenham whose 
married life had been long, fully intended that 
there should be some properly set apart for 
his wife, and as ho remained of the same 
mind until his death, and did not take steps 
to resume possession of the claim which, to 
his full knowledge, stood in the name oi his 
wife, we must hold that it became fully her 
property after his death. 

The judgment of the Vice Consul is there- 
fore reversed with costs. 

The judgment of the Vice Consul in the 
matter of Widow Packenham Vr Widow H. 
Wilson bearing No. 19/88, is also reversed 
with costs. 
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SiaramuTiov às ICadaoamab — Law ot 
MAjmirw» — Lair ov taoLAMih^tkmmpnn^ 
— Whbv ArronnD^— P0WBB8 ot thb Coh- 

0O]éAB JuDOl^—XxnUU CAIB8 AWI> AbBOUTI 

hicmott—Ordr en audm with ooan. 

Tke Vice^CoMul at Madagoêcar had placed 
a migwr eetate under " sequeetraium**, in 
êfUe of the proteet of a creditor, teho ap- 
pealed from eueh order. 

The CouH eotm4ered : 



lo. ITuU the law of MaurUiue ahout eequee- 
iration teae net appUeable to Madagaecar. 

2o. Thai the law applicable there wae the 
Law, 



80. That when a ewU ie pending, and there 
ie abeellmte neceesity to do eo, the Courte of 
Equity in BmgUnd appoint a Receiver, 
who reeehfee and paye moneye, etd 

4o. Thai in certain caeee of extreme neceeeity, 
meaeuree, epeeial and extraordinary, may 
he taken by the Ooneular Judge, at Mada^ 
gaecar, in order to protect the intereet of 
the owner or holder of an immoveable pro» 
perty, as well of all the creditore. 

60. That no such abêolute necessity existed 
in this case» . 

The order of the Consul was set aside with 
costs» 

WIDOW PACKENHAM,— Appellant. 

and 

H. WILSON* Co. AND OTHERS,— 

Reipondenis. 

Before 

Hia Honor Sir E. J. Lbclézio^ Kt,,«^ 

Chief Jadge. 

and 
His Honor Jobn SouiiiLABBy«»FaiBne Judge* 



L. CHA8TBLLIBBj-«*CoilBad fOF AppeUftllt. 

O. RiTTBB,— Attomej for the Hune. 

G. GuiBBBTj^-Cotmael for Reapondents. 
E. Ganachavd, — Aitoroej for the aame« 



Becorda Nov. 912, 918, 914. 

im. May 1889. 

On ihe 4Ui. Haj 1888, Mr. Hngene Giqaal, 
aoreditor of the firm Hardwick Wilaoii &Oo. 
for money lent for the working of the angar 
eatate Melville, aituate in the laland of 
Madagaa c ar, further alleging himaelf to he 
the holder of a mortgage on the Estate, 
through Joles Hardwick Wilson, his proxy 
and agdnt, applied to Her ICi^eaty^ Viae 
Conanl in Tamatare for an otder or 
decree placing the eatate Melville under 
sequestration. 

The grounds of the application, as set forth 
in the petition, are that the proprietora of 
the estate Melville haA entered into an agree- 
ment with seForal caijuD planters for crnaUng 
their canea at Melville, that the nfumiim lutitm 
of the sugar canes was to begin on the first 
of August 1888, that the sugar mill of the 
Estate was in such a state of deterioration, 
that it could neither manipulate the canes 
of the planters nor those of the Estate, that 
the firm Hardwick Wilson k Co., on failure 
of crushing the canes of the plantera as 
aforesaid, would become liable to heavy 
damages, and that it was the interest of all 
partiea concerned that the Estate Melville 
should be placed under sequestration. 

At a sitting of the Consular Court held 
on the same day, (4th. May 1888) Mr* 
Macquet, Attorney at Law, on behalf of 
petitioner, moved the Court in terma of 
the petition. Several creditors of Hardwick 
WiUou k Co. appeared and stated that they 
did not object to the sequestration. 

The appellant, Mrs. Packenham, a crsditar 
of Wilson k Co. for 9 8871.70, through Mr, 
Desveaux, h^r attorney^ mo?«d to intervM^j 
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and^ on her interreDtion being allowedi the 
opposed the application on several grounds 
set forth at foil length in the Becord. After 
hearing parties, the jadicial Vice consul 
granted the decree prajed for and appointed 
as sequestrator Mr. G. Dopuy, represented 
at Tamatave bj Edouard Oiquel^ under the 
conditions set f otth in a memorandum signed 
hj Ed. Oiquel and dated 4th. May 1888. 

In the document last mentioned, we find 
that the sum to be advanced by Dupuy is 
not to exceed 95,500 including interest. 
It will, however, be noticed that in an 
estimate of expenditure by Dupuy, annexed 
to the memorandum referred to, the sums to 
be spent on the Estate amount to $ 5,600, 
not including interest and that the seques- 
tration is calculated to last seven months. 

It is farther stated in the memorandum, 
that all the produce of the Estate is to be 
consigned to the sequestrator, that the 
sequestration is to last until the end of the 
crop, that any balance due to the seques- 
trator will be paid to him in preference to 
any other creditor, whether privileged or 
not, and that the sequestrator shall have 
most extensive powers for the management 
of the Estate. From the order of sequestra- 
tion, Mrs. Fackenham has appealed. The 
chief grounds for challenging the decision 
of the judicial Vice consal being, as it appears 
to the Court, the following : 

lo. That no sequestration is allowed by 
any law in force in the Island of Mada- 
gascar. 2o. That by granting the motion 
for sequestr ation, the Court had assumed a 
greater jurisdiction than was given by the 
Order in Council of 4th. February 1869. 
3o. That there was nothing before the 
Court to establish that the sequestration of 
the Estate was a matter of absolute necessity. 

It appears from the expressions used in 
the Record that the learned Judge wished 
to decide the c«e brought to his consideration 
according to the principles of our Colonial 



Law of sequestration. Sequestration is a 
form of procedure well known in Mauritius 
when immoveable or moveable property is 
the object of litigation (Art. 1961, 66). 
By virtue of local ordinances, séquestration 
of imoBoveable property may also be granted 
in cases where proceedings in ejectment have 
been instituted, or when a licitation of im- 
moveable properties, L e. a judieial sale 
between co-owners, has been begun. How- 
ever, a mere perusal of the Becord shows 
that the circumstances under which the 
judicial Vice Consul granted the sequestra* 
tion of the Estate Melville differ widely 
from these in which the Supreme Court 
could have given such an order. It does not 
appear that any judicial proceedings had 
been instituted in Madagascîir against the 
Estate MelvUle, nor was the ownership or 
possession of the Estate the subject of a 
law suit. If so, the Mauritius Law would 
not have allowed the sequestration of the 
Estate. The learned judge in the present 
case went far beyond what the Supreme 
Court would have considered itself em- 
powered to order. 

If we turn to the English Law, which, in 
our opinion, is the law to be applied in 
Madagascar by the judicial Vice Consul, the 
term sequestration which was used here is, 
we think, inappropriate, as it is but a mode 
of execution of judgments of the Superior 
Courts in England against an unwilling 
debtor. Courts of Equity iu England have fre- 
quently appointed receivers whose duty con- 
sists in receiving and paying certain monie». 
It is, possibly, such an officer that the Con- 
sular Court of Tamatave intended to appoint, 
but it seems that in England, as well as 
here, the Courts will not appoint a receiver 
unless a cause is pending?. (See, Smith 
Principles of Equity page 8i). The Court 
is disposed to hold that in certain caies of 
extreme neeeesity meaaurts, special and 
exfaraordiaaryi may be taken by the Consular 
Judge in Madagascar, in order to protect the 
interest of the owner or holder of an im<* 
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moveable property, as well as of all his 
creditors. But after mature consideration^ 
we think that no such absolute necessity 
existed iu this matter. If the owners of 
the Estate Melville were insolvent, as alleged, 
and unable to work the Estate, and if the 
property had been seized by one of the 
creditors, we could have understood that, 
pending the proceedings for the sale, the 
judicial Vice Consul should have appointed 
a fit and proper person to manage it in the 
interest of all concerned. The Attorney who 
made the motion for the petitioner appears 
to have had in contemplation such a sale, for 
he moved for a sequestration pending the 
sale, but we find nothing in the Record to 
show that proceedings had been really begun 
to arrive at a judicial sale. 

In the absence of more valid reasons than 
those appearing in the Record, any measure 
tending to interfere with the lawful rights 
of the creditors and to delay their action, 
cannot be countenanced by the Court. 
The order of the Consular Judge could have 
practicaUy no other result but enable the 
owners of Melville to work that estate during 
a period of seven months, and until the 
expiry of that time, to paralyse the action 
of Mrs. Packenbam whose position of credi- 
tof was then admitted in Court. 

For the reasons given above, we are very 
clearly of opinion that the grounds set forth 
in the petition and upon which the judicial 
Vice Consul acted were not sufficient to 
authorize his interference iu this matter, and 
we must reverjic the order against which tha 
present appeal js made, with costs. 




\ 



SrPltflWS^ COURT 



ClBTIOBlBI-'BlNCH OV' MaGISTBATBB— Ooit- 

. rtuanas of- thi c^ufB^^MAOiniuTB fob the 

BXALLBB DiBPI!NDK'»ClJS— ObDIKAHOB 23 OF 

1888, Sacr rCT 84^ 
Under Section 84 of Ordinance 23 of 1888, 



the titular Magistrate for the smaller 
Dependencies, when actually acting as a 
Magistrate in Mauritius, is not deprived of 
his qualification to be one of the three 
Magistrates who constitute a Bench, because 
an Acting Magistrate has been appointed 
as a substitute for him for the smalUr 
Dependencies. 



THE HONORABLE 
THE PROCUREUR GENERAL,— Pluiotiff.. 

and 

A BENCH OF DISTRICT MAGISTRATES 
AND LAZARfiB P I L^,— Defendants. 



Before 

His Honor Sir E. J. Lkclbzio, Kt.,— 

Chief Judge. 

His Honor Andrew Mure,— Puisne Judge. 

and 

His Honor F. C. Witliams,— Puisne Judge. 



A. Thibaud, Acting Substitute Procureur 
General,— Appears for Plaiutiff. 

J. QuiBEBT, Crown Attorney, — Attorney 

for the same. 

IL G ALÉA,— Counsel for Lazarre. 



Record No. 24,795. 



nth. May 1889. 



Ordinance No. 23 of 1888 constitutes a 
Bench of three de.ignated District Magis- 
trates lo which certain offences may be 
leferred by the Procureur General, for trial. 
Failing one or more of thiee ^ignated 
Magi>trates, Section 84 of the Or'îlinai ce 
ord lins that the Bench of three sK^ll be 
completed " by the titular or Acting 4phce 
Magistrate for the smaller dependenciq of 

\ 
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J if a barrister or advocate, or in 
his default^ by other District Magistrates of 
Mauritins to be selected by lot. In the case 
before ns, the Bench was composed of two 
of the designated District Magistrates and 
of a third who was and is the titular Police 
Magistrate for the smaller dependdncies of 
Mauritius. 

The contention against the proper consti- 
tution of this Court, was that its third 
member^ the titular Police Magistrate foi 
the smaller dependencies, was depriyed of 
bis qualification to act, because, as a matter 
of fact, an acting substitute for him as 
Magistrate for the smaller dependencies, 
had been sworn in a day or two previously. 
This conf ention was supported by the majo- 

lity of the Bench. 

• 

The previous decision of the Court in the 
case of Queen v. Bangard was that the third 
Magi*^trate (Mr« Boucherat) was nonetheless 
the Magistrate for the smaller depen- 
dencies, because he had accepted an acting 
appointment in Mauritius. 

1 he point to be decided now is whether 
this same Magistrate loses his qualification 
as titular Magistrate of the smsller depen- 
dencies, becanae anoth<»r person has been 
nominated to act as Magistrate of the smaller 
dependencies in his steai. It is not denied 
or contested that upon the day when the 
Bench sat, Mr. Boucherat was titular Police 
Magistrate for the smaller dependencies of 
Mauritius. 

This being so, we are of opinion that he 
was qualified to form a constituent element 
of the Bench, under Secion 84 of Ordinance 
No* 23 of 18S8, which does not, in our view, 
mean that the titular MHgistrate of the 
smaller dependencies shall necessarily be, in 
addition, the acting functionary ; but that 
he shall sit, whether the function of actually 
administering justice for the smaller depen- 
deiicips is added to his titular qualification 
or not. When, as titularMagistrate, he is in 
Mauritius, ttie appointment of an acting 



substitute for him in the smaller dependencies 
would, no doubt, render him, as regards the 
smaller dependencies ^' functus officio ", but 

it would not, in our opinion, render him 
functus officio as regards the Mauritian 
Bench. 

Taking this view, we do not think that Mr. 
Boucherat, titular Magistrate of the smaller 
dependencies, was disqualified from sitting 
upon the Bench of three Magistrates in 
Mauritius, by the mere fact that the 
appointment of an acting substitute for the 
smaller dependencies rendered him disqua- 
lified for the performance of his magisterial 
duties in thesmaller dependencies themselves. 

The decision of the majority of the Bench 
upon this matter does not, consequently, 
commend itself to our judgment. The whole 
difficulty has arisen from the wording of the 
Clause of the Ordinance, which ought to 
have been more clearly exprès ed, and was 
certainly susceptible of more than one inter- 
pretation. The Rule .to be i»^Se**7rtw»alute. 
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SDPREME C^VRT 
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Appeal FRoif decision of ^«ajs Mastbk' 
Jurisdiction— PfiocEDUBB— Small" f 

TY— Oedinancb 19 OP 1868, Aet. 70— De- 
cision Final— Appeal ebjected— Costs. 

A small property worth about Ra. 800 having 
been seized and put up for sale, after a com^ 
mandement, for a debt of Bs Rs. 130, dxie 
under a notarial obligation, " en simple 
brevet ", the debtor pleaded : 

\o. That the title was not a '' grosse exécu' 
taire '^ and that no seizure should have taken 
place, till a rettirn " nulla bona '* ofm&ve' 

ables upon wat rant of the District Court. 

• 

2o. That the sum due being under Bs. 1,000, 
the Master had no juridiction. 

The Master having overruled the objections, 
and the debtor having appealed from his 
decision, the Supreme Court, held : 



\ 
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>. Thmi Oe paimi before the MÊuier wm9, pro' 
peHf,mU ime^JMHêiieimmhmi ^ proee- 

dmre,imaêmmekmetkeoHeeêiomwtÊênUékmi 
tke iiOe wm» nhêolmtely nuU amd raid, kmt 
omlgtkmi Ae deed fmder wkuik the debt 
eaairaeied woe not eqmUfoUnt to a 
groeee emeemioir^. 



€i 



2o. Thaiutider AH : 70 4^ Ord : 19 ^19S8, 
ike jmdgment of the Maeler m ihe fomi 
waefiiud. 

Appeal rejeeUd wUk eoele. 

FKAKÇSOIS^— Appellmt. 

and 
AMODE^—Baqpoodent 

Before 
Hb Honor Avdrsw Mueb^ — ^Paisne Judge 

and 
His Honor J. Bouillaw,— Pnioia Judge. 

A, Huouis,— Coantel for AppeUant 
A. Pifor^'^Attomey for the same. 
H. OalCa, — Coansel for Répondent. 
P. D, CBArnoK,— Attorney f<Mr the same. 



Record No. 24,718. 



23rd. Ifoy 1889. 



On the 28tli Febmaiy 1887, a promissory 
note for one hundred and thirty Rupees in 
f sTor of the Respondent Amode was drawn 
up by Mr. Notary KiHonran, by which the 
AppeUant François bound himself to pay 
that sum on 1st. July following. A com* 
mandement to pay was senred on François 
on 1 8th. Nof ember 1888, a property belong- 
ing to him at Beau Baisin was subsequently 
seised, and the Usher valued the whole sub- 
jsct as worth eight hundred Rupees. An 
order of sale was pronounced on 29th, 
November 1883 by the Master ; whereupon 
François, the execution debtor, on 4tlu Ja- 
nuary 1889, applied for the nuHity of these 
proceedings, with costs, againt t Amode^ the 



•eisiag cnditor, his dôef plea being that the 
debtor's obHgalion win embodied in an set 
«^ easing brevet ''and sndi aet was not 
an ezaestofy title. The Maatser's judgment 
of 25th. Jaanary laSO repelled lhiaplea,as 
he held thai Fkr. 8 of Article 1 of Ord : 19 
of 1868 had modified the piorisioni of 
Anide 2218 of the CîtiI Code whidi reqaires 
thatatitletoaeiaeshaU be both antheatie 

and eucntoiy. He thoQi^t that the ordinaase 
only nquired that the smanre should be 
made in Tirtne of a notarial dead. Theeis- 
eatioii debtor, linnçoia, having appealed 
againsttids deoieion, haa pleaded notonljrdie 
point now stated, but also the want of jurii- 
ditfion of the Master, in rcapeet that the 
amount of debt being within the jniisdie- 
tion of a District Court, no seiaure of imoM)- 
veaUe propnty could be made, unless by 
Warrant against real estate, issued by the 
IKstrict Court after a return of '' Nulla 
Bona '' of moveable property or insuiBcient 
distress. 

The Bespondent has pleaded that the 
appeal was incompétent, in respect that the 
dedsion of the Master upon any nullit j in 
the case of a property not exceeding six 
hundred pounds is declared by the ordinaoce 
to be final and without appeal. 

The Court cannot sustain the plea 
of want of jurisdiction. It is trae 
that in the case of District Court judg- 
ments, the law direets that thore shsli 
be diligence first against the moveable 
estate, and only after it is shown to be in- 
sufficient to meet the claim, is a warrant 
granted against real estate. The real ques- 
tion before the Master was whether that 
form or the form followed by the seising 
creditor was correct. That is not a matter of 
jurisdiction but of prooedare. 

The Respondent pleaded against the com- 
petency of this appeal that, in his view, the 
words '' nuUiiy alleged to exist in the pro- 
ceedings " embraced all nullities, formal and 
radiealf and espedally the alleged uallity 
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ia the present case. It appears that the 
nullity pleaded against this document is ra- 
ther a nullity of form than anything else. 
It is not an objection that the title is abso- 
lutely null and roidi that no debt whatever 
was contracted by the appellant^ but only 
that the manner in which the debt was con- 
ititnted is not equivalent to a *' grosse exe- 
cutoire,** It is an objection derived entirely 
bom the form and procedure adopted in 
drawing up the acknowledgment of the debt 
and it is not a denial of the debt itself, or 
anything like a radical defect of title. 

The 704. Article of Ordinance 19 of 1868 
prof ides that " in the case of a property not 
" exceeding six hundred pounds in value, 
" any nullity alleged to exist in the pro- 
" ceedings shall be objected to six days at 
«Meast before the day of sate." As the 
nullity pleaded in this case is of the nature 
▼e have indicated, we cannot but hold that 
it is a nullity existing in the proceedings and 
{hat therefore the decision of the Master's 
is final thereon. 

We, therefore. refuse this appeal with costs. 



SVPREME COCRT 

Apctal ÏBOM Mabteb's decision — Frais db 

niBUliBB MALADIE — PbIVILKOB ON MOVE- 
ABLES— S OTSIDIAET PBIVILIGE ON IMMOVE- 

ABW— Conditional collocation— Delay to 
CiiAiMAiiny-ABTS 2101, 2108, 0. 0. 

The Master having refused to collocate a me* 
dieal man for 'frais de dernière maladie/* 
upon the sale price of an immoveable pro- 
pnty depending from a succession, the 
Supreme Ccyurt, on appeal, held : 

lo. That it vsas not shown that the medical 
ftian might have made good his claim upon 
the moveables which were, comparatively, of 
Uttle value. 

2o. That in order that the medical man should 
lose hie subsidiary pri/vilege over the im^ 



moveable estate, it must be shown that he 
had been in fault in dealing with the move'* 
able estate. 

3o. That the facts show that there had been 
no such fault here. 

4o. Thai the proper course for the Master 
would have been to make a conditional eoU 
location, and then to give a sufficient delay 
to claimant to make good his claim upon 
the moveable estate or show that their claim 
against it was irrecoverable. 

Judgment of the Master recalled with costs. 



PÊTRICHER,— Appellant, 

and 
LEWISON & OTHERS,— Respondents, 



Before 
His Honor A. Mure,— Puisne Judge. 

and 
His Honor J. Rouillaed,— Puisne Judge. 



E. Vaudaone,- Counsel for Appellant. 
E. PiTCHEN,— Attorney for the same* 

V. Delafaye,— Counsel for Respondents. 
W. H. Edwaeds, — ^Attorney for the same. 



Record No. 24,708. 



2Zrd. May 1889. 



In this appeal, it appears that one Mrs. 
Crouch died on 26th November 1887. On 
1st December following, her estate was in- 
ventoried, and the inventory bears that she 
had furniture to the amount of Rs. IIMS, o. 
as valued by the Notary, and contains are- 
f erence to several claims in regard to which 
no explanation is given to the Court. The 
inventory further bears that everything that 
had been inventoried was left in the pos- 
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session of Mrs. Crouches universal legatee 
Colessmonr. On the 31st December 1887, 
Colossmour and Orangine Orange went be- 
fore Mr. Notary Jollivet and made an ami- 
cable partition in kind of the property which 
formed the succession of one Timan, who* 
dying on 81st Jaly 18S1, by a last will made 
Mrs. Orange, his natural daughter, his uni- 
versal legatee. She could only claim one 
half, and the other half went to hissister Mrs. 
Crouch. Certain property and estate, as above 
statedj Colessmour and Orange divided be- 
tween them on Slst December 18&7, and the 
property which is the subject matter of this 
appeal was apportioned to Colessmour. That 
gentleman on the same date of Slst Decem- 
ber 1887, that is within a few neeks of Mr.*, 
Crouch's death, granted a mortgage for the 
loan of fourteen hundred Rupees to Mr. Le- 

wison who has b?en ranked by the Master's 
in preference to the Appellant. Mr. Lewi- 
son is not the mortgage creditor of Mrs. 
Crouch's estate, and before that estate 
could haf e been liquidated and its debts paid, 
be chose to lend his money to Mr. Crouches 
nniversal legatee. He possesses no higher 
right or privilege than Colessmour had. His 
position is not a favourable one, as, iu the 
opinion of the Court, he was either very im- 
prudent or badly advised to lend his money 
to a universal legatee, so shortly alter the 
death of his author or predecessor. 



€i 



The same may be said as to the legatee 
i titre particulier'' Dorliska Cbrisiine. Her 
right is that merely of a special legatee with 
a gratuitous c^aim which is to be satisfied 
only after every creditor in the estate has 
been paid, whether privileged or not 

As the moveable effects appear to have 
been left in the hands of the universal legatee 
and they do not appear to have been disposed 
of in any way, the court has to consider this 
case» as if the moveable estate had not been 
disciissed. 

It does not follow from this fact that a 



ranking of any kind ought to bs refused to 
Doctor Petricher and those who have paid 
the '^ frais de justice ", because they have 
claimed to be paid out of the immoveable 

estate without having discussed the move- 
able. 

It depends on the situation of the move* 
able estate how the present question put 
should be answered. Article 2101 gives a 
privilege over the generality of the moveable 
estate to : ist. the expenses of Justice^ 2nd. 
the funeral expenses, and 3rd. the expenses 
of the last sickness of the deceased, con- 
currently among those to whom they may 
be due. 

Then, Article 2105 enacts that in default 
of moveables, when the privileged creditors 
set forth in Article 2101 apply to be paid on 
the price of an immoveable subject in com- 
petition with the privileged creditors of the 
subject, the payments are to be made in 
the following order, Is. the costs of Justice 

and others set forth in Article 2101^ 2nd« 
the debts indicated in Article 2103. It is, 
therefore, clear that as the moveable estate 
appears to have been left in the hand of the 
universal legatee, and it has not been shown 

and does not appear to have been disposed 
of in ary way, the persons claiming under 
'* frais de jusiice et frais de la dernière 
maladie" have a preferable claim on the 
moveables, and, in default of that, they have 
also a preferable claim over the real estate. 
Among the debts set forth in Article 2103, 
does not occur that of a creditor who has 
lent money to the heir or representative of 
the deceased, and a mortgage creditor of 
the deceased has only a privilege in certain 
event'. Further, on a prim'f facie conside- 
ration of the inventory of which we have 
obtained a sight, the total amount of the 
furniture possessed by the deceased was one 
hundred and forty one Rupees and twenty 
five cents. There were other moveable claims 
which read as if they were very uncertain. 
Jfteference is made to these facts heroj only 
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to sbow that the moyeable estate of Mrs. 
Crouch oannot be called a rich moreable 
Mtate. 

On the other handj we have Dr. Pétricher^ 
a preferable creditor^ wbo has had to obtain 
a decree for his claim before the District 
Comtj serf ing an attachment on I2th. June 
1888^ and he explains that he did this as soon 
m he knew that Colessmoor had sold the 
property in question on 8th. May 1888, for 
two thousand rupees to two Indians. We 
cannot say that any excessive delay has 
occurred on the part of Doctor Pétricher^ 
and it is ctear that his claim hai not in any 
tense been cut off by prescription. It appears 
almost as if it was accidentally and without 
sny fault on his part that the distribution 
of the price of this immoveable subject 
preceded attachment and discussion of the 
moveable estate^ which was in the first place 
subject to his privilege. It is true that it 
is by a special favour that the privilege for 
the claim of the last illness extends also 
over the immoveables of the debtor, that it 
does not affect equally the moveables and 
the immoveables^ that it affects the immove- 
ableeatate only subsidiarily, and^cousequently, 
a creditor cannot by his own act make this 
privilege a principal and primary claim over 
the immoveable estate. On the other hand, 
his entire exclusion from ranking would be 
unjust, because it is not shown that he can 
make good his claim by attacking the move- 
able estate, or that it is still in existence and 
is sufficient to meet it. We, therefore, find 
that as Doctor Pétricher who has not been 
collocated on the moveable estate seeks to 
be ooUocated on the real estate, it must be 
shown that he was in fault in dealing with 
the moveable estate in order that he should 
lose hie claim over the immoveable property. 
Here, our opinion is that there is no such 
fault. It would be altogether different if 
the debtor, Mrs. Crouch, had had a rich move- 
able estate which was distributed among the 
ordinary creditors, and Doctor Pétricher had 
failed to put in a claim in preference to 



them. There is here a conflict of interest, 
and we are of opinion that the Master ought 
neither to have admitted definitively the 
claim of Doctor Pétricher on the price of 
the immoveable subject sold by the univer- 
sal legatee nor ought he to have rejected it 
absolutely. He ought to have ma4e a con- 
ditional collocation of the holders both of 
the ^'frai9 de justice and frais de la dernière 
maladie'', and given these claimants & suffi- 
cient delay, say of six weeks, to make good 
their claims on the moveable estate or show 
that it was exhausted or their clam irreco- 
verable against it. We, therefore, recall his 
judgment and remit to him to act in terms 
of the above judgment. Doctor Pétricher 
to have his costs of appeal against Lewiion | 
every other party to bear his own oosti* 



SUPREME COCBT 

Sale or babi ownbbshif or iiacoviABiji 

PBOPXBTT— - Bbscission — Abtiolis 1677 
and 1678 c. c. — blsoission allowid — 
Appraisxbs. 

A contract for the sale of the bare Oivnenhip 
of an immoveahle property can be the 
subject of a rescision under Articles 1677 
and 1678 C. C. 

As the price paid was, apparently, less than 
five twelfths of the true value of the here 
ownership, the Court appointed three ap^ 
praisers to report. 

BOOKY ALIAS DENIS,— PlaintifE. 

and 
FÉLIX,— Defendant, 

Before 

His Honor Sir E. J. LtCLÉno, K«.,— 

Chief Judge. 

and 

His Honor F. C. WnxiAMs.i-^Puisne Judges 



■ 
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V. DsLAPATE, — Counsel for Plaintiflf. 
A. EoHAN,-— Attorney for the same, 

P. Sekbbtj Couiis-l for Defendant. 
W. Edwards, — Attorney for the same. 



Record No. 24,597. 



2m. May 1889. 



By the will of the late Edouard Constanco, 
the Plaintiff in this case inherited a certain- 
immoveable property în bare ownorsln'p, the 
usufruct being left to the testator's wife. 
In 1886^ the plaintiff so'd his interest in 
this property for two hundre.l rupees to the 
defendant uudcr notarial deed, subject to 
ridempt'on within two ycar.-s, and in De- 
cember 1887, when Widow Constance, the 
usufructuary, was eighty six y tari old, he, 
for a further consideration of fifty rupees 
paid by the defendant, Julia Félix, renounced 
in her int^rist his faculty of r demption 
above refened to. The Widow Constance 
being dead, (ho plaintiff now desires res- 
cision of his arrangement with defendant, 
and asks the Court, under Articlts 1677 and 
1678 of the Civil Code, for the appoint- 
n)ent of three appraisers of the property, 

with a view to showing that the two hun- 
dred and fifty Toupees paid for it was below 
five twelfths of its value, and that, conse- 
quently, he has a right to the rescision be 
prays for, under Article 1674 of the C( de. 
It is not denied upon the part of the de- 
fendant that the property, at the date of its 
sale, may have been worth seven hundred 
and fifty rupees. 

It was objected for the defence that a 
contract for the sale of bare ownership of 
property could ntt be tie subject of resci- 
sion under the article ; but, upon consulting 
the authorities (and especially Troplong 
Vente Vol : 2 No. 792 and Laurent (Vol ; 
24 No. 427 and following), we do not share 
that view. But we think that wo must 
have serious grounds for a belief that the 
0nm paid was really less than the five 



twelfths, before we can appoint the apprai- 
sers upon that assumption. 

Now, the usufructuary Widow Constance 
was, as has been stated, eighty six at the 
da'e of the deed of renunciation^ and accord- 
ing to the tables last issused from the Gene- 
ral Registry Office in England, her expec- 
tation of life at that age extended to less 
than four years. If we allow interest for 
four years at nine per centum per anuum 
Oil the two hundred and fifty rupees paid^ 
or ninety rupees, the total reaches three 
hundred and forty rupees, the value at which 
the property is estimated by the Municipa- 
lity for rating purpose. 

Hutthccise for the Plaintiff is that its 
actual Vrtlue at thft date of the sale was very 
much higher, and it i<, indeed, a matter of 
common notoriety that property is generally 
estimated for purposes of rating below its 
actual value. The Plaintiff alleges it was 
worth fifteen hundred rupees in eighteen 

hundred and eighty seven, but, giving it 
only a presumable value of one thousand 
Hupees at that time, the sum of three hun- 
dred and foity Ilupeea is much less than the 
five twelfth:} of one thousand Hupees. 

We are thus of opinion, upon the whole, 
that good ground has been èhown to us for 
the appointment of appraisers as prayed for 
by the plantiff. 



SUPREME €OIJBT 

acenowlidoment ot natural child bt fathbr 
— ^Articles 336 and 'SSO 0. 0. — Natubal 

FATHER AFFOINTBD OUABDIAM^-ObDINANCS 4 

OF 1871— Action in cancellation of thb 
APPOINTMENT— Action en dssavjiu and obal 
PBOOF— Action wkonoly e^tebed— Nok 

suit. 

A man hamyig declared a natural child as' 
hisj got himself appointed guardian of the 
said child by the Master, under Ordim^Uce 
4 of 1871. 
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The mother mtered a principal action before 
the Supreme Court, ashing the Court to 
cancel the above appointaient or, at all 
events^ to decree that she should be appointed 
guardian by preference. 

By the Court : 

lo. Under Article 339 C. C , the mother can 
contest the declaration made by any man 
that he is the father of her natural child, 

2o. The Court in such an action may proceed 
hy every method of proof 

3o. As long as the mother had not had the 
achnowkdgment of the alleged father set 
aside, the Master was fully entitled to 
appoint the said father guardian. 

4o. The Master may, at any lime, on pro- 
per cause shown, remove the guardian 
and appoint another, and there is a right 
of appeal from his decision. 

bo. Here the proper course for plaintif would 
have been a principal action m nullity of 
the achiowledgment of her child by the 
defendant. 

Plaintif non-suited. 

OERVEAUX,— Plaintiff, 

and 
POTAGE,— Defendant. 



Record No. 24,637. 
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Ist. July 1889. 



Before 



His Honor Andebw Mxjrb,— Puisne Judge. 

and 
His Honor J. RoiiiLLAKD,-Puisne Judge. 

E. Vattdagnb,- Counsel for Plaintiff. 
V. MABJOLiN,-Attoruey for the same. 

F. H ERCHEHBODEB,— Counsel for Plaintiff. 
F. BiMOUBT,— Attorney for the same. 



In her declaration, the plaintiff alleges, 
that on 24ih December 1886, she gave birti 
to a female child in Port Louis, which child 
the defendant, on 2 Ith January 1887, regis- 
tered as legitimate and the issue of his 
marriage with the plaintiff. She alleges 
also that she was never married to the 
defendant, and that the act of birth was 
subscqueiify rectified by a judgment of the 
Supreme Court, by which the word "natural" 
was substitute:! for the word legitimate 
therein. It also appears that on the 19th. 
September 1888, the Master of the Supreme 
Court, in virtue of the provision contained 
in Ordinance No. 4 of 1871, appointed the 
defendant guardian of the child, he having 
apijlied for that position, and being in virtue 
of the act of birth the natural acknowledged 
father of the child. 

The plaintiff avers that the defendant's 
acknowledgment was made without her 
consent and " aveu ", an^ she denies that 
he is the father, and asks the Couit to can- 
cel the appointment of the defendant, as 
guardian of the child, or, at all events, to 
decree that the plaintiff ought to be ap- 
pointed guardian of her child by preference 
to defendant. 

The defendant pleads that it is true he is 
the father of the natural chUd in question 
and that his appointment as guardian is 
good and valid. He also asks leave of the 
Court to prove by Parole Testimony " that 
on several occasions, both in private and 
public places, the plaintiff has admitted that 
the defendant is the father of her child." 

Both parties are litigating « in forma 
pauperi, ". The pleadings of the parties* 
coonsd were directed not only to the merits 
of the present action, but also to the com- 
petency of the proof offered by the defen. 
dant against the plaintiff's case. 

In this case, the defendant alleging 
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to be tlie ùOiei of tlie duU bas, 
witboat soy nlomiaticm or adminum on 
Oe pvt €f tbe motber, aeknowledged bimaelf 
to be tba Cutbcr in tbe act of tbe Chil 
Stotae of tbe ddld. By aitide 336of tbe 
CSrfl Oode, a«cb an acknowledgment bas no 
l^gal cfcefc esoepi aa vq^a tbe frtber. 

Tbe o b je et of tiiia artide waa to protrc^ 
feom «prop er and ontme declan- 
of Bolbeiboody by wbidi tbe bonoor 
of n woman and ber £unily niig^t be deeply 

■irrffd, Tbe indication of tbe motber, 
tbcrefcfe^ in sndi an act of birfb, bas no 
l^gal dktt vpon ber and sbe ia by tbat 
artide protected agsinst any nntnie 

<v aibhiarj atatement of tbat natore. Hero 
tbe plaintiff, tbe motber^ doeanotdenyor 
dlMiOii tbe maternity. On tbe contrary, 
in aefcral aflUaTits and jndidal steps of 
proceedings, and notably in tbe dedaration 

witb wbidi tbe present suit began, she 
fimnds on the fact that f he is tbe mother 
of the child in question. Th« 336 article 
of tbe Code cannot, th- rcfore, be invoickcJ 
bcro to aid the rights of the mother. Re* 
ferring to Demolombe, '' de hà Patemite", 
Par : 886, it appears that each parent is 
entitled to dedare the birth of the child 
separately, a step which, of conne, may be 

taken wiA the joint consent and act of the 

parents^ tbe latter being the prtferab'e 

iF*fft^i?i^. Bot each acts for himself or hcr- 

aelf and for bis or her own respoasability, 

and tbat, iadepeodently of all iodicatioTi 

and of any admission on the part of the 

other. Each may avow a fact personal 

to bimiielf, but not a fact which con- 

cems the other. No doubt srticle 836 

binds tbe fatb-r^s personally bit it does 

nothing more, and, by Article 339, erery 

acknowledgment by tbe &ther or mother 

may be cootested by all those who bare aa 

interest to do so. 

This latter Article is the complement of 
tbe 326 Article and mast be road along 



wittit. If tbe dedaration made nnder tbe 
first artide is nntrne or injnres tbe righto 
of another, any one who has an interest may 
raise a prindpal action, and bare it set 
aside and dedared nnlL If tbe allegation 
of tbe plaintiff tiiat defendant is not the 
father of ber diild is at all wdl founded, 
she can ask tbat tbe defendant's acknow- 
ledgment shall be bdd nnU and and void, 
aad it s^pears as if tbe Court may in sudi 
an sction proceed by ereiy method of proof. 

(See Laurent Vd. 4 Par. 7S end Demo- 
bmibe de la Paternité Pte : 440 &; 441). 

Hie defendant^ in virtue of tbe 3rd sec- 
tion of tbe Ordinance No. 4 of 1871, bas 
procured himself to be appointed by the 
Master goardian of tbe child. But that 
section all &ro' ita prorisions gives a 
prefierenee of Ae office of guardian to 
tbe father who has acknowledged his 
illegitimate child ; if tiie father has not 
aduowledged the child, the mother may be 
appointed gaaidiauj and it is only after the 
d ath of the father who baa acknowledged 
the child J tbst the mother is, by preference, 
appointed guardian. According to tbe pro- 
Tisions of this artide^ the Master seems to 
bare been dearly entitled to appoint the 
defendant who bad acknowledged the child, 
to be its Guardian. 

Until that acknowledgment of tbe father 
be token out of the way^ the mother seems 
to bare no title to tbe official g^rdiansbip 
of the child. The Ordinance further con- 
tains a proriaion in its 6tb artide by which 
" if proper cause is shown that tbe said 
guardian should be removed, it is enacted 
that the Magistrate may summarily revoke 
the appointment of such Guardian and ap- 
point another in iU placd. This is the very 
step which, in its result, the plaintiff asks 
the Supreme Court to order to be done in 
this suit, snd there is an appeal provided to 
this Court from the inferior Magistrate's 
decisiou— In face of the enactments con- 
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tained in the third and sixth articles of this 
Ordinance^ we think the Supreme Court 
cannot entertain the present suit as a 
principal action, and in the circumstances 
we nOQsnit the plaintiff, but without costs. 



SUPREME COCBT 

iNTUNcnov-^ LiciTAiiON— «Pabtkxbshif — Af- 
noAYirs — Pbima facie ividknce — No 
nmRVBBXNCi FBoic Court. 

Jin immoveable tMiving been purchaeed with 

moneya belonging io the reserve fund of a 

certain "accord" between diëtillera^ one of 

the diêtillere, at the end of the accord, sued 

for the Ucitation of the immoveable. 

The Court was asked to order the stay of the 
Ucitation by an injunction^ because that 
distiller had taken more money than he was 
entitled to, and, by special agreement, had 
ceased to be owner of the immoveable. 

The Court refused the injur^tion, because the 
taking of the money and the agreement 
were both denied by the distiller in aJgU 
davits, and there was no proof thereof, 
except the allegation of the plaintiff. 

An injunction will be granted only when 
there is some " prima facie " evidence 
which discloses good ground for interference 
by the Court, 



PEZZAÎ^ s£(ij^^jnF}i^i\th. 



BOUPP 



/ and 
ES^ '0B:8><;-De^^Qnda 




Before 

His Honor Sir E. J. Lbclézio, Kt., — 

Chief Judge. 

and 
Bis Honor JohnHoxjillabd,— -Puisne Judge. 



W. Newton, — Counsel for (4aintiils. 
E. Sauzier, — Attorney for the same. 

L. Chastellibr, — Counsel for Defendanttk 



Record No. 24,812. 



Srd. July 1889. 



Judgment 

Delivered by His Honor The Chief Judge* 

This is a motion which is made by the 
plaintiff in order to obtain an injunction from 
this Court staying the proceedings in Ucita- 
tion, begun by the defendant, before the 
Master, of two distilleries which are said to 
have been purchased with moneys belonging 
to the reserve fund {caisse de réserve) of an 
agreement or accord, made between certain 
distillers. 

It appears that, at a certain moment, there 
was a large surplus in that caisse de réserve 
and in order to employ it in a profitable 
manner in the interests of all concerned, of 
all the distillers who were partners in that 
accord, some of them, at first, purchased 
those two distilteries in t heir own names 
and, afterwards, gave declarations to the 
other interested parties, that they had 
a share in them, that they were the co- 
owners of those distilleries, and the defendant 
received a declaration from some of the 
plaintiffs in this case who had purchased 
the distilleries in their own names. The 
a<:cord, at a certain moment, came to an end ; 
and the defendant considering that her right 
of co-ownership entitled her to move for the 
licitation of those properties, there were 
proceedings in licitation begun by her before 
the Master. 

Now, an action has been entered before 
this Court with the object of obtaining a 
decree of the Court, to the effect that the 
defendant has taken more money from the 
reserve fund than she was entitled to, and 
that, on that account, she has ceased to be 
the co-owner of the properties which had 
been purchased with the moneys belonging 
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to the reflerve fund. The affidavits^ which 
we have before us^ allege the facts which I 
have referred to and many of those facts are 
denied for the defendant in the affidavit of 
h&r husband. For instance^ it is denied that 
she has taken more money from the reserve 
fund than she was entitled to, and, in the 
second place^ it is denied that the special 
agreement which is alluded to^ and upon 
which this application is chiefly grounded, 
has ever been entered into; namely, that the 
fact of having taken more money than she 
was entitled to, has had for its consequence 
to take away from her the right of co-ow- 
nership which the two declarations given to 
her by some of the plaintiffs had conferred 
upon her. We have examined those affida- 
vits and the pleadings which have been 
filed in this case, and we do not think that 
it is possible for ns to interfere at the pre- 
sent stage of the proceedings. 

An injunction can be granted only if 
there is some prima facie evidence which 
discloses good ground entitling the Court 
to grant it. In this case^ for in»tance, there 
are two facts which are very serious and 
which have been denied by the defendant 
so that they rest, at present, merely upon the 
allegations of the plaintiffs. The first of 
those facts is that the defendant has taken 
more money than she was entitled to from 
the reserve fund, the caisse de reserve of the 
accord. 

This fact, by itself, is not sufficient to 
lead us to the conclusion that the plaintiffs 
are entitled, under the circumstances, to an 
injunction, but there is this other fact 
which is much more serioua, namely, the 
allegations that the cousequenca of the 
iirst fact, that is to say c f the defendant 
having taken more money than she was en- 
titled to, has, by special agreement, deprived 
her altogether of her right of co-ownership 
in those two distillerie*. We have there 
the allegation of a special agreement of a 
peculiar nature ; I may say, of quite an 
exceptional nature, and we have nothing 



but the statement of the plaintiff upon which 
this allegation is grounded. This is com- 
pletely denied by the defendant ; the accord 
itself has not been produced ; so that we 
have not sufficient prima facie evidence 
before us of that special argeement, which 
is of such an exceptional nature. We think 
therefore that, hoc statu, we should not inter- 
fere with the exercise of the right which 
every co-owner has of asking for the licita- 
tion of a property of which he has a share. 
The * 'accord'* it is said, has come to an end, 
the time has come for a liquidation, and 
unless we have before us strong jprma facie 
evidence, tending to show that the defendant 
has entirely lost her right of co-ownership 
in those immoveable properties, we cannot 
prevent her from going on with the lioita- 
tion. 

We must, therefore, refuse *the injunction 
which has been prayed for and with costs. 



SrPREME COCBT 

Appeal — Five days grace — Appillant at 
FAULT — Dismissal. 

The appellant having been given fifteen days 
by the District Court of Seychelles to pay 
a judgment debt, claimed that he was en- 
titled, besides^ to the five days grace allowed 
for purposes of appealing. 

By the Supreme Court : 

1 0. In this case there was, really, no appeal, 
for the formalities essential to an appeal, 
under our law, were not complied with hy 
the defendant. 

2o. When an appeal from an inferior Court 
is not prosecuted, through neglect or default 
upon the part of the appellant to fulfil the 
necessary formait ies, it is not to be treated 
as a *^ bona fide ^' proceeding entitling 
the supposed appellant to . exceptional 
protection. 

Appeal dismissed, with costs* 
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Mc GAW,— Appellant. 

and 

PAYET AND WIFE,— Respondents. 



Mc GAW,— Appellant. 

and 

PAYET AND WIPE,— Respondents. 



Before 

His Honor Sir E. J. Leclmio, Kt.,— 

Chief Judge. 

and 

His Honor F. C. Williams^ ^Puisne Jndge. 



O. GuiBBRT^ — Counsel for Appellant. 

A. DB CoMABMOMD^ — Attomcy for the same* 

H. Gjlléâ, — Counsel for Repondents. 

F. E. DB ChazaLj*— Attorney for the same. 



Record Nos. 917 & 918. 



ird,July 1889- 



In these eases, which are appeals from the 
District Court of Seychel es, the real poin 
to be decided by us is whether the appellant 
^ho made the tender of a judgment debt at 
a date beyond the fifteen days allowed by 
the jndge for payment, was or was not within 
his legal rights in so tendering. The case 
was an appealable case, and the appellant 
gave notice of appeal within five dayg 
allowed for such notice, but did not proceed 
any further in the matter of the appeal or 
even sign the necessary recognizance. He> 
nevertheless, claims that he is entitled to the 
five Hays grace allowed for purposes of 
appealing, in addition to the fifteen clays 
allowed by the judge for payment. 

There is no doubt that a defendant who 



gives notice of appeal and prosecutes it is 
entitled to protection until the appeal is 
disposed of, and it has been held in France 
that a penalty pronounced against him in 
default of submission to a judgment will not 
run against him, until the confirmation of 
such a judgment, if appealed against. 

But upon the authority of a case from the 
Court of Dijon, reported in Sirey 1844-2-448, 
we are asked to go a great deal further and 
to hold that a defendant who gives notice 
of appeal and abandons it is entitled to 
protection against the original judgment 
from the date of the abandonment of such 
appeal, and that, in such a case, the date 
of the judgment is, in fact, the date 
when the appeal is abandoned. 

We do not think that the Oout of Dijon 
in its ''arrêt'' intended to go so far as this, 
for the effect of such a doctrine would 
clearly be to place a premium upon fictitioas 
notices of appeal lodged as a matter of delay, 
but never intended to be carried out. 

The decision of the Court of Dijon estab- 
lished that an appeal regularly made gives 
protection against a judgment until the 
appeal is regularly and formally abandoned 

by the appellant or set aside by the Sujperior 

Court. 

In the case before us, there was no regular 
abandonment or '^désistement", and, in fact, 
there was really no appeal, for the formali- 
ties essential to an appeal, according to 
our law, were not complied with by the 
Defendant. 

The Court of Paris (arrêt of the tenth 
day of December 1849, Sirey. 1353-2. 26) 
held that an appeal discharged for not 
being made within the statutory delay, did 
not entitle the person making it to protec* 
tion from the running on of damages, while 
the hearing of the appeal was pending, and 

« 

this seems to us the safer and more reason- 
able doctrine viz : that where an appeal 
from our inferior Coufts is noU ^irosecuted 
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tlirough neglect or default upon the part of 
the appellant to fulfil the formalitiea 
neceseary to bring it before the Supreme 
Court, it is not to be treated as a " bona 
fide '' proceeding entitling the party who 
has recourse to it to exceptional protection 
against the effects of the original judgment. 

The appeals, in both cases, are dismissed 
with costs. 



SrPBEME COURT 

DlVlBIOV OF WATIB — SnALL PEOPEIETOBS — 
LlABlLITT OF GOYKENMBNT — PROVISIONAL 
CHABACTIB OF DlVISIOlf OF WATBBS. 

A iSworn Land Swrveyor having made, by 
order of the Court, a division of the waters 
of a river among '' riverains ", treated as a 
community a number of small proprietors 
in a bordering vilUige, to each of wham it 
was not practicable to assign a trifling 
quantity of water. 

He gave one share of water to that "com* 
munity " and claimed a share of his fees 
from . Government, as representing that 
covMfMmityi . 

■ ( 

Bold by the Cowrt, that : 

lo. The Qov^ment is nota riverain and 
only appeared in the ease to attend to the 
Public interest and, consequently, cannot 
be liable for any part of the fees due to 
the Surveyor, 

2o, The Surviyor may mahe good his claim 
against those who may benefit by his 
Report, 

So* The shares of the s^nall proprietors who 
are not desirous to take the same, mu^t 
remain in the bed of the river till ap* 
plied for. 

4o. The right of Government to ash, at an 
ulterior date, that the reserve of one fourth 



of the waisrs of the river, now left in its 
bed for public wants, be increased, is 
especially reserved ; the division ef uater 
in a stream having always, as far as ths 
reserve in the bed thereof is concerned, 
more or less, a provisional character. 



RO BINSON,— Plaiutiflr. 

and 

CÂYBOU à OBS.,— Defendants. 



Before 
His Honor Andrew Mube, — ^Paisne Judge. 

and 
His Honor J. Boxjillabd, — Puisne Judge* 



Hon. O. GuiBEETy— Counsel for A. Maillard 
Sworn Land Suryeyor. 

G. KiTi'EE, — Attorney for Plaintiff. 

r . A. Thibaud^ Acting Substitute Procureur 
General^ — Appears for Government. 



Record No. 23,r87, 



3rd. July 1889. 



This is a Petition at the instance of Mr. 
Cobinson of the Estate Réunion of which 
certain concessions specified in the petition 
are bordering the Biver Tatamaka^ by which 
petitiou he seeks to have his share of the 
waters of the said river det(rmined by the 
Court and the division of the waters thereof 
made by a competent persoD. After notice 
had been given to the liS iuistèro Public and 
to all the borderers by advertisement and 
otherwise^ as required by Regulations of 
Court dated 13th. June 1886^ and after many 
of the borderers had appeared and stated 
their contentions on the subject in question^ 
the Ministère Public being favourable to the 
application being proceeded with, the Court 
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ordered that Mr. Maillard be appointed to 
make the divisions of the waters of the said 
river^ after considering whether there exists 
now in it a sufficient quantity of water to 
make such division and taking into ac- 
count the natural wants of its borderers 
and of the public. 

The first report of Mr. Maillard required 
some modifications in the opinion of the 
Ministère Public, and an additional report 
was subsequently filed bj him. All parties 
have acquiesced in the conclusion of the 
Reporter^ and the only points which we 
have to consider are questions raised between 
the ILeporter and the Government, Inter alia^ 
the former contends that as there is large 
village bordering the course of the river, and, 

close to it^ a number of small proprietors 
possessing altogether about 900 acres of 

land» to whom he has assigned their 
share of the water as a whole^ it is scarcely 
practicable to give each a very small quantity 
of water, and that he looks upon the village 
and the small neighbonring proprietors as a 
community represented by the Government. 
He moved the Oourt in these circumstances 
to order the Government to pay him the 
share of his fees appertaining to the 900 
acres. The Ministère Public objects to this, 
arguing that the Government cannot be 
liable in the circumstances. The Courts in 
respect that the Government is not a party 
to the present proceedings and has only 
appeared to attend to the Public interest 
and to see that justice is done to all parties^ 

finds that the Government is not liable in 
any share of the expenses of the Reporter^ 
and reserves to him to make good his claim 
against those who may benefit by his report 
according to law. 

In regard to the merits of the case, the 
Court approves, generally, the reports of 
Mr. Maillard dated 22nd. September 1S86, 
as explained and modified by his second 
report, dated 8rd. May 1888^ which is also 



generally approved of. We find that the 
shares of waters belonging to the applicant^ 
Mr.. Robinson, and the various respondents 
are and shall belong to them as stated in 
the 6aid reports, but subject to the following 
modifications and reservations. 

In presence of the statement of Mr, 
Maillard that a number of small proprietors 
are not at present desirous to take their 
share of the water from the stream^ the 
Court orders that the said share of water 
shall remain in the bed of the river until 
applied for, and the Court, in conformity 
with the opinion of the Ministère Public, 
considers that one fourth of the whole water 
will constitute a sufficient quantity of water 
in the bed of the stream for public fountains 
and other public wants, and orders that 
that portion of water shall always remain in 
the river, reserving also the right of the 
Government to ask, at an ulterior date, that 
that reserve of one fourth be increased, if it 
become necessary to do so, the division of 
water in a stream having always^ as far as 
the reserve in the bed thereof is concerned^ 
more or less a proviûmi^ character, and the 
Court find and dolKace^&SjêUngly, 

Acquisitive pBEscaiPfmn.^ PM^siâtfr by 

NEOOTIOBUM OBSTOB — BATm^3(«|QHa0r PBIN- 
CIPAL— RkTBOAOTIVK BrPBCT. 

On a question of acquisitive prescription, the 
Court held thit : 

lo. The possession of a *' negotiorum gestor*^ 
may avail the party for whom it is said 
that he acted, provided that the said party 
has had knowledge of the a^ts of possession 
done in his name and has ratified them in 
a clear and positive manner. 

2o. Such a ratification may have a retrO" 
active effect, saving the rights of third 
parties. 
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So» That the ratification could not, however ^ 
he now given by the son of the above party, 
the eaid party and the *^ negotiorwm gestor'' 
having died before any ratification took 
place* 

LEFEBVRE,— Plaintiff, 
and 

THE CURATOR 
OP VACANT ESTATES,— Defendant. 



Before 

it Honor Sir E. J. Leclézio, Kt.,— 
Chief Judge. 

His Honor Andrew Mure, — Puisne Judge. 

and 

His Honor J. Rouillard, — Puisne Judge. 



H. Galea, — Counsel for Plaintiff. 
G. KcBNio,— Attorney for the same. 

L. Chastbllieb, — Counsel for Defendant. 

J. GuiBERT, " Crown Attorney'*,— Attorney 
for the same. 



Record No. 28,128. 



8th. July 1889. 



After the judgment of this Court of the 
4th. May 18 S8, the plaintiff amended his 
declaration and it now avers : that Widow 
Lefebvre did, since 1838 up to 1859, possess 
the portion of land in dispute through Henri 
Drenning, who acted on her behalf and as 
her "negotiorum gestor", that, subsequently, 
Widow Lefebvre did appoint as her proXy 
and agent in this Island, Henri Drenning, 
in terms of a power of attorney drawn up by 
a Notary in Paris on the 6th, May 1859, 
thereby ratifying all that bad been done 
by Drenning as her '' negotiorum gestor " 
touching the possession of the land in dispute; 
that Drenning in his capacity of proxy and 



agent of Widow Lefebvre, did lease the land 
to Auguste Planche for a period of four 
years from the Ist. July 1860 ; that at the 
expiry of the lease, Planche remained in 
possession of the land as lessee, or, at all 
events, as " negotiorum gestor " of Widow 
Lefebvre, until June 1878. The other aver- 
ments of the declaration refer to questions 
which have been already disposed of by the 
judgment of the 4th. May 188?, and we will 
not take any further notice of them. 

In a notice of facts dated the lOth. May 
last, the Plaintiff proposes to prove facts 
showing that Widow Lefebvre possessed the 
land in dispute from 1838 to 1860 through 
Drenning who acted as her '' negotiorum 
gestor'', and from 1860 to lb7B through 
Drenning, her agent, and through Planche, 
her lessee. 

The questions which we have to decide 
now relate principally to the new position 
assumed by plaintiff by his nmeudments, 
namely, that Drenning was the " nego- 

* 

tiorum gestor '^ of Plaintiff's mother, Widow 
Lefebvre, from 1838 to 1859 and that his 
possession was her possession, because she 
ratified and accepted what he, Drenning, had 
done on her behalf. We are disposed to 
accept the theory that the possession of a 
*' negotiorum gestor *' may avail the party 
for whom it is said that he acted, provided 
that the party for whom he acted has had 
knowledge of the acts of possession done in 
his name, and has ratified them in a clear 
audpositire manner. 

Sueh a ratification may have a retroactive 
effect, saving the rights of third parties. 
Demolombe Vol. 8 Contracts No. 219. 
In this case, it is alleged that Widow Lefebvre 
has ratified the acts of Drenning, and a copy 
of a power of attorney from her to Drenning 
is produced. This copy, which has been taken 
from the books of the h'egistratioa Office, 
on which it was inscribed when registered 
in Mauritius, is objected to as insufficient 
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legal evidence of a document really emanat- 
ingfrom Widow l.efebvre. Without deciding 
this point of law, we are satisfied, aftrr 
reading this document, that it dors mt 
conthin any ratification of the acts of 
Brenning as '' negotiorum gestor ", it is a 
mere power to take possession of the land 

now in dispute, (à TeflFet de prendre pos- 
session) under the apparent belief, that çhp. 
Widow Lefebvre, had a written title to it 

and that to take possession was all she had 

to do to make good her right to the land. 

It is not possible to infer from the terms 

of this power that she had any knowledge 
of the acts alleged to have been dooe on her 
behalf by Dreuning as her ^' negotiorum 
gestor '^ nor, if she had such knowledge, 
that she intended to approve of them and 
adopt them as her own, in other words, to 
ratify them. 

This is the only document tendered with 
the view of proving ratification. There is 
no letter produced, no fact alleged tending 
to show that Widow Lefebvre ever knew 
that Drenning had acted as her '^ negotiorum 
gestor" while he was in possession from 
1838 to 1859 and that she accepted his 
possession as hers. In fact, this is quite a 
new feature in the case, b?gun since 1885, 
and a modified position taken by the plaintiff 
after the judgment of last year had decided 
that Drenning could not be considered as 
the author (auteur) of Widow Lefebvre, 
merely, because he had accepted to occupy 

and manage for her, as her, agent, the land of 
which ho bad been in possession before^ 
in his own name and for his own benefit^ 
and consequently, that she was not en- 
titled to add to her possession that of 
Drenning. 

The plaintifi^ argued further that, in case 
the Court were not satisfied that there had 
been ratification by Widow Lefebvre of the 
acta of Drenning as her '^ negotiorum gestor" 

as her heir and suoceasor he vas entitled to 



do so at present and that he in reality 
ratified Drenning's possession on her behalf 
by the new averments of his declaration. 

Tliis contention does not appear to us to be 
tenable. In the first place, we may observe 
that the pleadings do not warrant this 
argument on behalf of the plaintiff, for the 

allegation in the amended declaration is 
that it was Widow Lefebvre who by her 

power of attorney to Drenning ratified the 
acts done by him as her ^^ negotiorum gestor*' 
Now that the Curator of Vacant Estates has* 
been in possession fora third party since 
1^73, that Widow Lefebvre and Drenning 
are both dead, and that the heirs of this 
latter are nut before the Court, the Plaintiff 
wishes, for the first time, in the course of an 
argument to raise the point that he may 
still ratify the acts of Drenning. We think 
that in these circumstances he is too late to 
take such a position as the one suggested 
by his counsel before the Court, and were 
he legally able to ratify the alleged acts 
of possession by Drenning for the plaintiff's 

mother from 1838 to 1859, such a ratification 
could not have now the retroactive effect 
which alone could be useful to his case 
of prescription. 

Upon the whole, admitting that the facts 
alleged in the notice of facts of the 1 0th* 
May relative to the possession of the land 
by Drenning from 1838 to 1859, and also 

the fact that he so possessed as the '' nego- 
tiorum gestor " of Widow Lefebvre, could 
be proved satisfactorily, we think that failing 

the evidence of a valid ratification having 
a retroactive effect, it would be useless for 
the plaintiff's case to hear witnesses to prove 
those facts. 

The plaintiff being unable to add to his 
possession the possession of Drenning either 
as ''auteur'' as was decided by as ia 
May 1888, or as '^ negotiorum gestor '' for 
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want of a ratification, as decided to day, it 
would be of no avail to him to prove 
possession from 1860 to 1873. 

We must therefore refuse the parole evi- 
dence which has been tendered by the 
Plaintiff with costs. 



SVPRBMB COURT 



Saisii-eivihdication — FiuuD— Third Hol- 
niB— Vendor's Eiohts— Theit— Trickkrt 
—Saisie maintained. 

A vendor made a '' aaisie-revendication ** of 
curiam goods aoJd for credit, on the ground 

that the purchaser had given a faUe non 
ewieient security. 

The purchaser, on whom the levy had been 
made, moved for the nullity of the 
seùnêre. 

By the Court : 

lo. Had the goods passed into the possession 
of a bona fide third holder, it is probable 

thai the '' saisie '' would have been bad, as 
a distinction should be made between goods 

obtained by theft and goods obtained by 
trickery or swindling, 

2o. But the goods are still in the possession 
of the vendee, and as the condition on 
which the sale for credit took place remains 
unfilled through fraud on the vendee's 
pari-, tha^ vendor has retained sufficient 

^'property" in the goods to enable him 
to take legal steps for preventing their 
disappearance» 

Saisie^revendication maintained. 



MIRZA,— Plaintiff. 

and 

CASSIM HADJEE,— Defendant 



Before 
His Honor Andrew M use,— Puisne Judge. 

and 
His Honor F. 0. Williams,— Puisne Judge. 



H. Qalba,— Counsel for Plaintiff. 

S. Pi ARRoux,— Attorney for the same. 

W. NbwtoN; — Counsel for the Defendant. 
H, Bbrtin, — Attorney for the same. 



Record No. 24,879. 



29th. July 1889. 



This is an application for the nullity of a 
saisie revendication made by defendant upon 
plaintiff on the fifteenth of July. On the 
sixth of July, the defendant sold to the 
plaintiff certain moreables on definite terms 
of credit as to payment, but upon the 
strength of what, defendant all^es^ he 
subsequently found to be a false non existent 
security. He virtually accuses the plaintiff 
of obtaining the moveables the subject of 
this ** saisie ** from him by means of a 
trick and in fact by fraud. And he has 
entered an action against him for cancella^ 
tion of the contract for revendication of 
such of his goods as have not been disposed 
of and for damages. 

If this proceeding in ^' saisie revendi- 
cation " had been taken against a third party 
who had purchased in good faith from the 

plaintiff, we might not have been disposed to 
combat the view that theft being a crime of 
a different nature to trickery or swindling^ 
the plaintiff had acquired from the defen- 
dant a title sufficient to give a right to a 

third party as '^ acquéreur de bonne foi* *[ 
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Bat the yery case of the defendant is that 
plaintiff^ against whom the saisie revendica- 
tion was granted^ is a principal parly to the 
fraud whereby defendant was induced to 
part with the possession of his goods^ and 
we cannot bat agree with the conclusion of 
« Troplong (de la Prescription C, C. 2279, 
^' Art. 1061) Le yéritable propriétaire sera 
^' toujours admis à prouver que le tiers 
^' détenteur (and if the third party, surely 

'^ also the principal) a acheté de mauvaise 
'' foi. La loi a voulu venir au secours de 
** ceux qui ont agi loyalement ; elle favorise 
'^ la confiance, mais elle reste sourde pour 
'* ceux qui ayant acquis avec la conviction 
*' dm droit d'autrui, se sont rendus complices 
'' de la spoliation et ne sont que de véritables 
" receleurs du bien d'autrui/' 

The argument urged upon us by the 

learned counsel for the Plaintiff was that 
the person revendicating must possess an 

actual property in the goods seized unless 
they were given as a pledge or sold for cash. 
Nowhere is the doctrine laid down that the 

remedy given by the article is limited to the 
two cases given by the learned counsel. 

Dalloz Verbo— Saisie revendication No, 6, 
says : 

^* Toutes les personnes qui ont intérêt à 
'^ la conservation de la chose ont le droit 
" d^agir par voie de saisie revendication '' 
and amongst the many persons enumerat* 
ed as entitled to the protection of this stop, 

is mentioned the creditor of the proprietor. 
■M Dalloz here is quoting the old commen- 
tator Pigeau with approval, and we think 
that if the creditor of the proprietor is 
entitled to use such an action, much more 
will a vendor^ who alleges a fraud but for 

which be would have remained in possession 
of the goods^ be entitled to the protection of 
this diligence of the law. If we even accept 
the doctrine of the learned counsel, we 
think that it may fairly be argued that a 
person whp parts with goods upon the 



I strength of a prior, condition unfulfilled 
through fraud on the vendee's part, though 
he has indeed parted with possession on the 
goodfi, still retains sufficient property in 
them to enable him to take legal steps for 
preventing their disappearance untill his 
claim upon them is judicially determined. 

For these reasons, the Court must decline 
to grant the nullity prayed for. Costs 
reserved. 



SUPREME COVBT 

Succession -* Last will and tbstahbnt — 
Natubal grand childbbn — HisiTiBES Ri- 
SBBVATAiEBs — Abtiolbs 756, 759 and 766 
CoDK Civil— Obdinancb 21 of 188S. 

The natural children of a natural son of 
a ^^ de cnjtis " asked, as " héritiers réser* 
vatairesj '' for the nullity of the testa* 
ment "of the said *^ de cujus", or, at all 
events, that a legacy made under it should 
be reduced to the •' quotité disponible.^' 

The Defendant pleaded : 

lo. That a natural grandchild cannot by 
representation of his natural father or 
mother take a share in the succession of 
his natural grandfather or grandmother. 

2o. That the word '^ descendants " in Art / 
759 0, C. m^ans ^* legitimate descendants '' 
only, and that, in the words of Art : 756 
0. 0., '^ natural children are v^t heirs" 

Held by the Gowrt : 

lo. That the principle contained in Art : 756 
C C had been considerably modified, if 
not altogether set a^ide, by our local 
legislature. 

2o, That the Ordinance had clearly intended 
to give rights of heirs to natural chUdren, 
when they ore not in competition wiih 
legitimate reloHves of their anceetere. 
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So. That it is preaumahle that the legislature 
th^imht it unnecessary, after enacting Sec- 
tion 6 of the Ordinance which establishes 
the rights of natural grandfathers and 
grandmothers upon the succession of their 
natural grandchildrenj to enact a special 
clause as to the reciprocity of the rights of 
natural grandchildren upon the succession 
of their ancestors. 

4o. That plaintifs were entitled to a reserve 
in the succession of (heir natural grand- 
mother. 



PINCRE,— Plaintiff. 

and 

PINCRE & ORS.,— Defendants. 



Before 

His Honor Sir E. J. Leclezio, Kt.,— 

Chief Judge. 

His Honor Akdrbw Murb^ — Puisne Judge. 

and 

His Honor J. Rouillard^ — Puisne Judge. 



L. Chabtxllibr, — Counsel for Plaintiff. 
P. D. Chaperon,— Attorney for the same. 

G. GuiBEET and W. Nbwton, — Counsel for 
Defendants. 

G. BouLOiTx, — Attorney for the same. 



Record No. 24,368. 



SOth. July 1889. 



The declaration in this case alleges that on 
the 4th. April 1886 Adolphe Pincre who was 
married to Lise Eleonore Pcrrette Martin 
died in the District of Plainos Wilhems 
leaving as sole heirs in virtue of Article 8 
of Ordinance 21 of 1883^ his natural mother 
Faloherie Labulte^ for one half, and his wife, 
for the oth«r hsii of his succesaion ; that the 



half accruing to the natural mother amount- 
ed in virtue of a deed of partition made by 
Notary Levieux, on the 27th. January 1888, 
to Bs. 9,065. 4 2 ; that several years before the 
death of Adolphe Pincre, his natural mother 
Pulchérie Labutte was of unsound mind' 
deaf and blind and unable to manage her 
affairs ; that Pulchérie Labutte died on 7th. 
March 1888 after having made a will institu- 
ting Widow Adolphe Pincre, one of the 
defendants, her universal l^atee. The 
Plaintiff, Emile Edouard Pincre, and his sister^ 
Antoinette Pincre, one of the co-defendants, 
are the only two natural acknowledged 
grandchildren of Pulchérie Labutte coming 
by representation of their natural father 
Jean Edouard Pincre, son of Pulchérie 
Labutte, and, «s such, are entitled by law to 
inherit a bhare and portion in the succession 
of Pulchérie Labutte, being " héritiers réser- 
vataires " that the will of Pulchérie Labutte 
is null acd void having been made when she 
was of nnsouad mind ; that, besides^ the 
legacy made to Widow Adolphe Pincre has 
been obtained by undue influence and by 
fraudulent manœuvres. 

The declaration concludes in asking 
lo. The nullity of the will or 2o. That 
the legacy made to Widow Adolphe Pincre 
be reduced to the '^ quotité disponible 



»> 



The first plea of the principal defendant' 
Widovf Adolphe Pincre, is to the effect that 
the Plaintiff and his sister have no right to 
any reserve in the succession of Pulchérie 
Labutte, and would not even have been 
entitled to claim the succession of Pulchérie 
Labutte, if she had died intestate, and there* 
fore that the Plaintiff has no right to attack 
the will made by Pulchérie Labutte or the 
legacy contained in it in favor of the defen- 
dant or ask that the legacy be reduced* 

It is upon the question of law raised by 
this first plea that the parties have been 
heard by the Court. It is not for the first 
time that the question of knowing whtttker 
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the natural grandchild of a natural childj 
deceased before his or her natural father or 
xnotLerj is entitled to anjr share in the 
succession of his or her grandfather or 
motherj comes before this Court. 

In 1866, (Piston's Report P. 189) in the 
case of L'Amiral & or». V8. Pondart & wife, 
the Court said '^ any doubt n^hich might 
'' have been entertained hitherto on this 
^^ point, muât be dismissed from our mind in 
'' presence of the judgment of this Court in 
'^ the case of Virginie Bruneau vs. The 
'* Government of Mauritius (Piston's Report 
'' 1864 P. 9 and foil:) affirmed as it has 
*' been by Her Majesty in Her Privy Council 
" on the 18th. June 1866 ". Again, in the 
case of Hardouin & ors. vs. Frederic & ors. 
(1866 Piston's Report Ç. 140) the Court 
appears to have adopted the opinion that a 
natural grand child can, by representation of 

his or her natural father or mother^ or in his 
or her own right, take a share in the succes- 
sion of his or her natural grand father or 
mother on the authority of the case of 
Virginie Bruneau. 

It WM, however^ argued for the defendant 
that the decisions do not appear to have 
been given after argument^ and that the 
a\ithority of Virginie Bruneau's case, upon 
which they are grounded, does not justify 
the conclusions arrived at by the Court in 
these decisions. The text invoked by the 
plaintiff is Article 759 of the Civil Code 
<^ En cas de prédécès de Penfant natorel, ses 
*' enfants ou descendants peuvent réclamer 

'' les droits fixés par les articles précédents.^* 
It is contended for the plaintiff that the 
word '' descendants '' in this Article means 
«' descendants naturels " as well as *' des- 
cendants légitimes.'' The great majority of 
french commentators is against this theory 
and also the case of Billard vs. Billard 
(Journal du Palais 1851 P. 261) to which the 
Privy Council referred in its judgment in 
Bruneau's case. It is true^ as was observed 



by the learned counsel for the defendant 
that the Privy Council thought, looking to 
the decision in Billard vs. Billard and to the 
opinioos of the commentators to which they 
had referred, it would not be right for them 
to suggest any doubt upon the meaning 
given to the word ^' descendants '^ in Ar- 
ticle 759 by the majority of the french 
commentators — See page 171 of Piston's 
Reports 1866, But, at the same time, the 
Privy Council appears to have done bo, 
because they considered that Article 759 and 
Article 766 referred to wholly different 
states of circumstances. It was about the 
same reason that led Chabot to hold that in 
Article 766 the word descendants meant 
" descendants naturels " as well as descen- 
dants '' légitimes, parcequ'il ne s'agit pas 
'^ dans l'espèce^ comme dans le cas prévu 
*^ par l'Article 759 d'un concours avec des 
** parents légitimes. " Chabot did not cer- 
tainly foresee a case like the present one in 
which there are no legitimate relatives in 
the family of the de cvqus. 

The argument based on Article 756 is the 
only serious one : " Les enfouis naturels 
'^ ne sont point héritiers^ la loi ne leur 
'^ accorde de droits sur les biens de lenr 
** père ou mère décèdes que lorsqu'ils ont 
'^ été légalement reconnus. Elle ne leur 
<< accorde aucun droit sur les biens des 
'' parents de leur père ou mère. 



j» 



It was said for the defendant that the 
principle enacted in this Article had beea 
given up by the legislator in Article 766^ 
whereas it has been maintained in Article 
769. They are both in Section 1st. of the 
Chapter " des successions irregulières " and 
Laurent and Demolombe are certainly con- 
sistent with themselves when they express 
the opinion that the word '' descendants " 
ill both Articles appHes only to legitimate 
descendants. 

So^ we think that the Judges of this Court 
were also consistent with themielrei when 
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after having declared in 1864 that descen- 
dants in Article 766 meant natural as well 
as legitimate descendants, they held in 1866 
that the same word in Article 759 had the 
same meaning, when the natural grand 
children were not in presence of legitimate 
relatives.. .: 

But whatever doubt might have existed 
has, in our opinion, been removed by Ordi- 
nance 21 of 1883 which has done away, to a 
great extent, i?rith the restrictions of Article 
756. Section 3 of this Ordinance has amended 
Article 767 of the Civil Code by entitling 
natural children to the whole succession of 
their deceased mother, if she shall have 
left no legitimate descendants or ascendants. 
Article 758 is repealed by Section é, and 
the natural child is entitled to the whole 
succession of his father if the latter leaves 
no legitimate descendants, ascendants, bro- 
thers, sisters, or legitimate descendants of 
such brothers or sisters. Section 6 enacts 
that in the case provided by the last phrase 
of Article 766 of the Civil Code, legal 
representatioa is allowed among the legiti- 
mate or acknowledged natural descendants of 
the natural brothers and sisters. Section 6 
enacts that in the same case, if there be no 
acknowledged natural brothers or sisters 
or legitimate or acknowledged natural des- 
cendants of such brothers or sisters, the 
succession of the acknowledged natural 
child shall devolve upon the natural grand 
father and grandmother, or, failing them, 
upon the natural uncles and aunts. Sectioa 
7 repeals Articles 760, 761 aud 908 of the 
Civil Code. * 

We have quoted these several sections of 
Ordinapce 21 of 1883 to show that the 
principle . contained in Article 756 of the 
Civil Code has been considerably modified, 
if not altogether set aside, by oar local 
legistature. It is true that there is no 

special enactment in the new Ordinance 
upon the question at issue in this case^ but 



it is to be presumed that in framing this 
Ordinance the legislature had before their 
eyes the decisions of this Court in the cases 
of L'Amiral vs. Pondart and of Hardouia 

vs. Frederic already quoted, and that they 
thought it unnecessary, after enacting^ Sec- 
tion 6 establishing the rights of natural 
grandfathers and grandmothers upon the 

succession of their natural grandchildren, 
to enact a special clause as to the rights of 
natural grandchildren upon the succession 
of their natural grandfathers and g^ran'] 

mothers when the latter have left no legiti- 
mate relatives. 

In the present case, if Pulcherie Labutte 
had left grand nephews instead of grand 
children, it is clear that they would inherit, 
on the strength of the decision of the Frivy 
Council in Bruneau's case, and yet it is 
argued that the grandchildren have no right, 
as heirs, on account of the principle laid 
down in Article 756. Such a consequence 
would constitute such a striking injusticCi 
that we cannot suppose that the interpreta- 
tion to be given to Ordinance 21 of 1883, 
because it is silent upon the meaning of the 
word " descendants *' in Article 759, should 
be the one suggested by the défendantes 
counsel. This Ordinance has clearly intend- 
ed to give rights of heirs to natural children 
when they are not in competition vnth 
legitimate relatives of their ascendants, and 
it would be against the spirit of its pro- 
visions to declare that it has given the 
pceference to grand nephews over grand 
children, and that it has intended, when 

allowing rights to natural grandfathers upon 
the succession of their natural grandchildren 
to deny these latter the same rights by way 

of reciprocity upon the succession of their 
natural grandfathers. 

We have to deal here with a family in 
which there are no legitimate relations, and 
Wd. are of opinion that the plaintiff audhis 
sister are entitled to iATQke Artifice 759 . 
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as giving them rights in the succession 
of Pulchérîe Labutte, their natural grand 
TO other^ by representation of their natural 
father, Jean Edmond Pincre, the natural 
son of Pulchérîe Labatte ; coming by repre- 
sentation of their father under Article 759^ 
they liave a right tp a reserve in the suc- 
cesssion of their graodmotber. 



DECISIONS OP THE COURTS OF MAtTRITlUS ^^ 

KONNIEN & TOW-CHIN.,— Plaintiffs. 

and 
MONTOOCHIO &OBS.,— Defendants. 



SUPREME COURT 

BfiOEfBB — ^AbBBNCB of SECUBITT — TfiADBB SDf- 
WfiMNG THBOXiaH SUCH ABSBNCK — ChAMBBB 
DBS COUBTIIBS — ThBIB BBSPONSIBILITY — 

Obd : 31 o» 1866 — Aet : 1882 0. 0. — 
Liability of the Corpobation of Bbokebs 
— Action of thb Pabqubt. 

A trader having ohtained a judgment against 
a hroJeer and that jvdgment having re- 
mained unsatisfied through the broker not 
having furnished secv/rity as required by 
clauses 18 ^19 of Ord: 31 0/I866, sued the 
mernbers of the Committee of administration 
of the Chambers of Brokers vender Art : 
1382 C. C. 

The Court considered : 

la. That under Ord : 31 of 1866, sect 9, it iff 
for the Corporation of Brokers to %nst%Hte 
legal proceedings for the infraction of Be- 
gulations. 

2o. That the Committee of administration in 
the persons of its individual members is not 
responsible for the Corporation's sins of 
omission» 

m 

Action dismissed with costs, 

Quœre : Whether the practice of the Pro- 
cureur General to call the attention of the 
Sydnic to the fact that a securing has lap- 
sedj is in accordance vrith Ordinance 31 of 
1866. 




Before / 
His Honor F. 0, WiLLi^s,-^iPiii^ne Jndge. 



and 



^ r 



His Honor J. Rouillakd,— Puisne Jadge;^ 



W. Newton,— Counsel for Plaintiffs. " 
A. L'HosTE,— Attorney for the same. 

L. Chabtellikb,— Counsel for Defendants. 
E. Qanachaxtd, — Attorney for the same. 



Record No. 24,481. 



1st. August 1889, 



In this case, the plaintiffs obtained an un- 
satisfied judgment against one Myrtille, who 
had acted as a Sworn Broker since Septem- 
ber eighteen hundred and seventy seven 
without furnishing the security prescribed 
by law, security without the provision of 
which, or its renewal, it lapse of time rend- 
ers it necessary, no broker can lawfully act 
as such, under clauses 18 & 19 of Ordinance 
No. 81 of 1866, 

The defendants are the committee of ad- 
ministration of the Chamber of Brokers, 
which committee, clause 3 of this same 
Ordinance constitutes, and which, it ordains, 
is to be elected annually by ballot. It is 
alleged that it was the duty of this eommit- 
tee to see that Myrtaie did not exercise the 
functions of a broker without providing secu- 
rity, and that as they have failed in that 
duty, they have incurred to the plaintiffs the 
liability mentioned in Article 1883 of the 
Civil Code. 

As our judgment turns entirely upon the 
question of the individual responsibility <rf 
the committee "of administration as such, 



/ 



/ 
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when sued, as thej are here sued» joinily and 
in solido^ we do not think it necessary to 
enlarge npon the other points raised in this 
action, first as to whether the person who 
was a go«between PIainti£E« and Myrtille was 
in reality Myrtille's clerk or not^and^secondly, 
as to the rery delicate point of the relative 
responsibilities of the Parquet and of the Cor- 
.poration of Brokers constituted by Ordinanee 
No. 81 of 1866, in the matter of the furnish- 
ing and the renewing of Broker's securities. 

Upon the first point, we may perhaps^ 

howe? er, remark that we are little disposed to 
place reliance upon the statements of one 

who professing to be a qualified broker, 
appears, systematically, to haye violated 
Article 11 of Ordinance No. 11 of 1886 
which forbids a broker to lend his name for 
a negotiation to persotis non commissioned, 
nnder a penalty of i£ 160 sterling and on 
pain of dismissal. As to the second question^ 
it is certain, as before stated, that a broker 
cannot lawfully exercise his function without 
furnishing and keeping up his securities. 
It is true that under the older of the two 

laws regulating ^he functions of brokers. 
Ordinance No. 11 of 1886, it was the duty of 
the *^ Chambre Syndicale '' to make known 
to the public authority, i. e. to the Parquet, 
any infraction upon the part of a broker of 
the established laws and regulations. But 
the later Ordinance, No. 91 of 1866, which 

for tbe first time incorporated the Chamber 
of Brokers, rendering it liable thence forward 
to sue and be sued in its corporate capacity, 
by Artiale 9, left it to the Corporation to 
institute its own legal proceedings for the 
infraction of regulations. The practice in 
the matter of securities and of lapsed secu- 
rities appears, however, to have been of late 
years (if we are to judge from specimens 
of correspondence between the Procureur 
Qeneral and the Syndic which find a place in 
theBecord) for the Procureur General to 
CftQ the attention of the Syndic to the fact 






that a security had lapsed and to seek the 
opinion of the Corporation as to the value 
either of first securities or renewed securities 
preferred by Brokers. Whether this practice 
is or is not on strict accordance with the law 
as embodied in Ordinance No. 81 of 1866 
is, we repeat, a delicate question upon which .! 
we do not feel call upon here to express 
any opinion. 

In the present action our view is that the 
committee of administration in the persons 
of its individual members is wrongly sued, 
À careful perusal of the clauses of Ordinance 
No. Si of 1866 has failed to show us any 
authority for the doctrine that the office 
holders of the Corporation are to bear in 
their persons the burden of responsibility 
for the corporation's sins of omission, if sins 
of omission there be. Clause 9 declares it 
to be the duty not of the committee of admi- 
nistration but of the corporation (lo.) ^ to 
take care that all the members confine 
themselves within the legal limits of their 
calling and act in conformity with the laws 
and regulations in relation thereto '^ and 
(2o.) to exercise over the said members the 
supervision and authority of a disciplinary 
body.'' And again, it is the corporation, and 
not the committee of administration, which 
is empowered by Section 16 to appoint 
special committees of its body for institntiog 
proceedings against oflfeuding members before 
Courts of Justice and for other kindred pur- 
poses. And there appears nothing cumbrous 
in the procedure necessary to set in motion 
the machinery of corporate action. The 
President or Vice President or any three 
members or the committee of administrationi 
or any ten members of the general body of 
Brokers can, at any time (Section 6), cause a 
meeting of the corporation to be convened. 
Ten members present will form a quorum 
and the majority of members present 
and voting will decide any point raised 
(Section 4), 
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la Tiew of these considetations, the Cour» 
finds that this actioa has been wrongly 
entered as against the present defendants, 
for ifrhom tHeré will consequently be judg- 
ment with costs. 




SnCIiAVII — "RiTfinTy^gir WAT ■■ I |i|hlli¥TnTT •• 
EXPCNBKS— ROABS — EviDKNCB. 

The plaintiffs claimed a right of way thr(yugh 
defendants* property, <m their lands were 
enclosed on all sides (enclaves). 

The defendants pleaded " inter alia '' : 

lo. That there was no enclave here,in as mvch 
as plaintiffs could hy means of a private 
road on their own lands, obtain egress to a 
public highway. 

2o. That that private road, thought expensive, 
would cost less than the indemnity plaintiffs 
would have to pay them, on account of the 
right of passage on their property. 

By the Court: 

lo. Mere difficulties of egress are not sufficient 
to constitute an •' enclave '*. 

2o. Though there he no absolute impossibility 
of egress, still, if the cost of road-making be 
excessive, theie would be ^' enclave '', 

So» With regard to some 0/ the plots of ground 
in question here, as the making of a road 

to connect them with the public highway 

would cost a large swn of money or would 

bebeset with serious difficulties, they should 

be considered as enclaves. 

4o. With regard to the remainder, the Oowrt 
considered that further evidence should be 
be produced by the defendants as to the 
quantum of indemnity they could legiti" 
inately claim for a right of way on their 
froperty. 



ULCOQ & ANOR.,— Plaintiff. 

and 

THE MAURITIUS 
SUGAR ESTATES Cy.,— Defendants. 



Before 

His Honor Sir E. J. Leclbzio, Kt.j— 

Chief Judge. 

His Honor Andrew M ube,— Puisne Judge. 

and 

His Honor J. Ron illabd,— Puisne Judge. 



W. Nbwton, — Counsel for Plaintiffs. 
H. Leclézio, — Attorney for the same. 

Messrs. Guibekt & Chastellier^ — Counsel 
for Defendants. 

E. DuviviER, — Attorney for the same. 



Record No. 23,711. 



17th. August 1889. 



The plaintiffs are the owners of the Estate 
Rivière du Bois composed of the concessions 
Dufoy de la Branchère, Merven and Agapit 

Layerdure— Agapit is of 156 arpents accord* 
in g to the title deeds, and of 185^ according 
to a memorandum of land surveyor Maillard, 
of the 15th December 1888, and is bounded 
towards the north and the east, by the right 
back of Grand River S. E., towards the 
south, by concession Pinal and Léguillon, 
depending from the Estate V Etoile, and 
towards the west, by the land Merven belong- 
ing to the Plaintiffs. 

The declaration alleges, lo. That the ter- 
rain Agapit Laverdure is enclosed (enclavé) 
within Grand River S. E. which separates 
it from concession Bardet, depending from 
VËtoile estate, the range of Grand River 
mountain which separates it from concession 
Merven and the concession PinaJ and 
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L^nillon depending from the estate L^Étoile, 
2o. That there is no possibie egress from the 
land Agapit Layerdure, except through 
VEtoih and that the Plaintiflb are bj law 
entitled to ask and obtain from the defen- 
dants a passage through their estate V Étoile ; 
as a consequence, the Plaintiffs ask the Court 
to decree, lo. That Agapit is ^^ enclavé '' 
within Gr..nd Biver S. E., the range of 
Grand River Mountains and the concession 
Pinal and Léguillou, 2o. That the only 
egress through Agapit is through the defen- 
dants' estate L'Étoile^ 3o. That the plaiutiffs 
are entitled to a passage through defendants^ 
estate2i^j|?^ot76,to work Agapit, upon payment 
of an indemnity which will be proportionate 
to the damage that may be caused to the 
defendants by the establishment of that 
passage, 4o. That the defendants are bound 
to allow the plaintiffs to pass through UEtoiUy 
upon payment of such an indemnity. 

The plea denies that Agapit is '^ enclavé '\ 
as alleged in the declaration, and that there 
is no possible egress from it except through 
L'Étoile. 

We had before us several plans and three 
Keports of Land Surveyors who were also 
eiamined in Court as witnesses^ together 
with other persons more or less competent 
to giîe an opinion on the points at issue- 
besides, the Judges themselves considered it 
necessary, on account of the conflicting 
evidence which had been led, to make a per- 
sonal inspection of the locality. 

From Maillard's Report of the 7th. Octo- 
ber 1886 and from his plan, it appears 
that Agapit is crossed from the south- 
west to the north east by extremity of the 
range of Grand River Mountains v^Eioh 
ends on the right bank of Grand River S.E. 
A short spur starts from the crestin an eastern 
direction and divides the southern portion of 
Agapit into two parts, the larger portion of 
which, nearer the river, has been called A. 
and measures about 100 arpents, and the 



smaller has been called B. and measures 
87 arpents ; the north part of Agapit h&8 
been called C. and measures about 48 
arpents. Portions A and B (the south eas - 
tern part of Agapit) are at the extremity of 
Valley called '* Le Grand Pond '' which is 
a dependency of UÉtoile estate ; portion C, 
the north part of Agapit may be considered 
in some parts of its length, according to 
the expression employed by Land Surveyor 
Lepervanche, as the '^ rempart d'encaisse- 
ment '^ (the high and ateep bank) of Oraud 
River S. E. It results, however, from the 
evidence that portion C of Agapit is well 
wooded and that the timber on portion C 
after the ordinary river reserves have been 
set apart may be cut down as well as the 
timber on the other portions of Agapit. 

It was even said that there are no Moun- 
tain Reserves on Agapit on account of the 
base fixed by the Ordinance for the range 
of Mountains to which Agapit belongs. 

Part A is, according to all the witoesseSj 
the most valuable ; the soil on the fiat portion 
of A is said to be very good. Part B is leas 
valuable than A, and C has little value^ 
except for the timber upon it. 

Lepervanche in his Report of the 2Cth 
August 1887, values A— Bs. 82,000, B — 
Rs. 12,000 and C— only Rs. 7,500, but he 
adds that this valuation is merely nominal, 
no profit being possible in the state in which 
the land is now, that is, without roads. 
Langlois in his Report of the 20th July 18S7 
values Agapit in the state in which he 
found the property as follows : 

A— Rs. 17,000, B— Rs. 6,6f 0, and 0— 
Bs. 7,200, none of these portions have been 
worked, and^ except on a small part of C 
which is nearer Merven, no wood appears to 
have been cut down ; the land is pretty well 
wooded almost everywhere such being the 
land for which a passage is claimed through 
the estate L'Étoile^ we have to examine 
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ipvlietlier it is " enclavé **, according to our 
Civil Law^ in such a manner as to entitle the 
plaintiffs to compel the defendants to give 
them a passage through the vallej " Le 
Grand Fond'*, which is the defendants* pro- 
perty, up to the Public road of Trois Hots, 
The plaintiff say that to connect A and B 
iprith the remainder of their estate Bivière 
du JBoù it would be necessary to make a 

road through A and C on Agapit and through 
that part of terrain Mervea which is on the 

right bank of the river called Rivière du 
Bois, a tributary e£ Grand Biver S. E. and 
which is almost as hilly as part C of Agapit ; 
that such a road would be very expensive, 
would cost a sum of money out of proportion 

with the value of Agapit and would be 
almost impracticable on C on account of its 
gradient. On the other hand, the defendants 
here led evidence with the object of showing 
that the plaintiffs' averment in their declara- 
tion that Agapit is separated from terraiu 
Merven by the range of Grand River Moun- 
tains is incorrect, that they had much 
exaggerated the cost of the road through C, 
that other tracks than the one proposed by 
Maillard and Lepervanche may be followed 
to avoid a steep gradient, and that the plain- 
tiffs were wrong whea they took into recount 
the road to be made through Merven without 
at the same time considering the greater 
value which Merven would derive from the 
construction of a real upon that part of the 
plaintiffs* e&itate, a road which would lead to 
the one existing on Dufoy de la Branchàre 

and to the Public road of Cent Gaulettes 

• 

It was further stated by the defendants, that 
the road proposed by Maillard on that part 
of Merven which is on the right bank of the 
Biver du Bois would not be the easier to, be 

made and that it would be preferable to 
cross the river " du Rois '^ soon after having 
left Agapit. The defendants have also called 
the attention of the Court to the indemnity 
which the Plaintiffs would have to pay them 
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on accouut of the prejudice caused to L'Étoile 
if a right of passage were to be allowed to 
the plaintiffs, and the defendants said that 
the indemnity would be, at least, equal to 
the expenses which the plaintiffs would 
incur in the construction of a road through 
Agapit to the other parts of their estate 
Rivière du Bois, and that, in such circums« 
tances, the Court should refus? the right of 
passage asked for. 

The law which wo have to apply is Article 
682 of the Civil Code. Laurent Vol; 9, 
Page 106, says '^ on peut admettre que des 
" difficultés ne suffisent pas pour qu'il y ait 
" enclave... Par contre si les dépenses qu'il 
^^ faudrait faire pour rendre un chemin viable 
'^ étaient excessives, il y aurait enclave 
^^ quoiqu'il n'y eut pas impossibilité absolue.., 

'^ Dès que les frais qu'il faudrait faire sont 
'* tout à fait hors de proportion avec la valeur 
*^ de rbéritage, il y a enclave. I.a difficulté 
'^ S3 résout donc en un calcul de dépenses. 
^' Si les travaux sont faciles et peu dispen- 
" dieux il n'y a pas d'enclave. Quand donc 
^* les frais excédent de peu de chose l'in- 
** demnité que le propiié taire enclavé 
^' devrait payer pour obtenir un passage sur 
" les fonds voisins, le principe de conciliation 
" qui domine en ceite matière demande que 
" le propriétaire enclavé supporte cette légère 
*^ dépense plutôt que de faire peser sur les 
'* voisins une servitude de passage toujours 
" onéreuse." 

We have weighed with care the evidence 
given on both sides with regard to the possi- 
bility and to the cost of a road through C. 
and we have come the conclusion that 
although Agapit is not separated from ter<- 

rain Merven by the range of Grand River 
Mountains, as alleged in the declaration, a 
good cart road through A and C to connect 
A and C with the terrain Merven is beset 

with serious difficulties and would cost a 

^ very large sum of money. 
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We farther hold that in order to work 
B hj the Chemin da Grand Pond or to 
connect it with A in order to work it through 
and terrain Merven, it is abaolntely neces- 
sarj to past on lands belonging to VÊtoiU. 
Betidee, aoch a road or anjr other road 
through Oj on account of the precipitous 
slopes on some parts of C^ would neoessitatoj 

during the heary raios, frequent and ex« 
pensive repairs. 

The steep gradient objected to bj Maillard 
and Leperranehe might probably bs reduced 
by lengthening the road, but thea the cost 
of the road would be still greater. As for 
the roads proposed by Langlois and De La 
Hogue in the upper parts of A and C» they 
appear to us to be impracticable for the 
purposes of working A gapit. The evidence 
of Maillard and Lepervanche^ although con* 
taining some exaggerations, give, in a general 
^^Ji ^ good idea of the difficulties that are 
to be met with on 0, and although there 
may not be an absolute impossibility of 
making a road there, we think that, even 
without taking into account the road which 
it would b3 necessary to make through 
Merven to reach the existing road on Dufoy 
de la Branchère, the expenses for construct- 
ing and keeping a road on C in good condi- 
tion would be so great, that the plaintiffs 
may be entitled to say that A and B are 

'^ enclavés '' unless it is shown that the 
indemnity to be pa^d to the defendants by 
the plaintiffs for working A and B by the 
Chemin du Grand Ponds will be of ftuch an 
amount as to lead us to declare that the 
plaintiffs must give up their pretention to 
have an exist through VÉtoile. The plain- 
tiffii hate included in their calculation of the 
cost of a road connecting A gapit with the 
Cent Oaulettes Public Road, the cost of the 
road to be constructed across Merven, but 
we are of opinion that the costs of a road to 
be made through Merven should not be 
taken iiito account for the purpose of 



examining the question at issue between 
the parties. Merven is 820 acres in extent^ 
the greater part of which is a fine plateau, 
its soil is generally good, and parts oi it are 
still well wooded. A good road through it 
would much increase its value. With regard 
to C itself, we are of opinion that a road to 
work it through A would be nearly as 
expensive as the one which would be made 
to work A through C by Merven ; the part 
of C nearer A is the most precipitous part, 
and we think that Maillard gave good 
advice to the plaintiffs when he wrote in hia 
report — •'' dans l'hypothèse de sottir par 
UEtoUe, la partie marquée C serait mise 
de côté comme exploitatiou régulière. Ce 
qui serait préférable au point de vue 
des intérêts des propriétaires d'Agapit. *' 

We ivill go further than Maillard and say 
that we do not think that the plaintiffs are 
entitled to any " sortie '' at all by L'Etoile 
for portion C. This portion has been valued 
by Lepervenche Rs. 7|500 and the road to 
be made upon it for working it would 
certainly cost much more than the double 
of that sum ; besides C does not form part 
by its topography of the Valley of Grand 
Ponds as A and B ; it may in reality be 
considered as the prjiongation of the 
southern part of Terrain Merven which 
belongs to the valley of Rivière du Bois. 
Wood appears to have 1)een cut down already 
here and then on that part of C which is 
near Merven^ and if any portion of it were 
to be worked, it is that portion which is 
near Merven; the portion near A is too steep 
to be over cultivated. For these reasons, we 
consider that should not be entitled to a 
right of passage on L*Etoile, and that parts 

A and B alone wonld, subject to the réserva* 
tion already made, be eutitled to such right^ 

We have now to examine where the right 
of passage, if granted, should be exercised on 
I/Étoile. There was some evidence led as 
to a passage from A accross Grand Biver S.E 
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through Terrain Bardel^^ but parties seem to 
agree that if a right of passage were granted 
by the Court through L'Étoilo, it should be 
exemsed on the Chemin du Grand Fonds, 
which would be a proper exit for A. For B it 

would be necessary to make a road leading 
from it through Pinal and Léguillon also to 
the Chemin du Grand Fonds ; but this road 
which has been made only for the wants of 
L'JËtoile, is not wide enough for the purposes 
to which, it would serve ; it should be 
widened by several feet nearly in all its 
length ; besides the wire ropes of L'Étoile 
would have to be altered in certain places, 
some bridges along the road may have to 
be widened; arrangements would have to 
be made by the plaintiffs with the defendants 
for the keeping of the road in good condition . 

There is no doubt that a servitude like that 
of passage for upwards of a mile through a 
Sugar Estate causes prejudice, so that the 
plaintiffs would have to pay an indemnity 
to the defendants for that prejudice as well 
as for the right of using the road already 
made, for its widening, the loss of canes and 
the other matters connected with this right 
of passage. In ordinary cases, the question 
of '* enclave '* may be settled by the Court 
before the question of indemnity is finally 
determined, but in this case on account of 
the special facts just mentioned, we are of 
opinion that before the Court can declare 
the portions A and B to be '^ enclaves '' we 
must know exactly what will be the amount 
of indemnity due to UEloih. Referring to 
the priaciples contained in the passage of 
Laurent quoted above, we think that we 
have not sufficient data upon which we can 
base the indemnity which may have to be 

paid to L'Étoile for this servitude. The 
evidence which has been given incidentally 
upon this matter, does not enable us to 
declare in a final manner that such in- 
demnity would be much less than or rear'y 
equal to the cost of construction and main- 
tenance of the road to be made through 



A and C to Merven. [We must before 
giving a final judgment upon the question 
of *' enclave ", with regard to portions A 

and B of Agapit, have before us the amount 
claimed by the defendants for an indem- 
nity, and further evidence upon that question 

of that amount if disputed by the plaintiffs. 
We, therefore, order the defendants to serve 
upon the plaintiffs within a delay of 14 days 
from this day, full particulars of the indem* 
nity claimed by them for the right of 
passage which may be allowed to portions 
A and B of Agapit on the Chemin du Qrand 
Fonds, and a similar delay to the plaintiffs 
to answer the defendants notice — ^if parties 
do not agree upon the amount of the 
indemnity, the defendants will have to mal:e 
proof of the indemnity claimed by them. 

Costs reserved. 



SVPREME COURT 

MoBTGAQB— Moveable— Article 2105 C. C. 
— Peivilsgb — Funeral Expenses— Fbais 

BE DEENIÈBB HALADIB — ^PbOYISONAL COLLO- 
CATIONS —CoSTB. 

The Master collocated definitely and by pre* 
ference a funeral undertaker and several 
medical practitioners for funeral expenses 
and '^ frais de dernière maladie *' on an 
imm^oveahle property of a " de cujus*^ 

The mortgage creditor appealed on the ground 
that the '^ de cujus *' had left sufUcient 
moveables to pay the above claims. 

By the Court : 

lo. Under Article 2105 C. C, the privilege 
for the above claims can be exercised on 
immoveable property, only when (he move* 
able property is insuffldent» 

2o. That the collocations aforesaid should 
have been <mly provisional, alhunng those 
creditois a sufficient delay to enforce pay* 
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ment of their respective claims out of the 
" mobilier.^' 

So. The ease must he remitted to the Master 
in order that Vie question of the existence 
of the " mobilier '^ of the " de cujus " be 
more fully examined, 

4po. The onus of proving the existence of 
the *'m>obilier^' lies on the appellant. 

60. The Master is the competent authority to 
decide whether there had been any fault 
on the part of Respondents in not exerci- 
sing their rights upon the " mobilier.'' 



JOLLIVE' 



Lpbel] 



and i Li 
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LAUEENT & ORS.,— pe/^ndônts.'. 

i 
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Before 
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C- 



^ 
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His Honor Sir E. J. Leolïzio, K.t.,— 

Chief Judge. 

and 
His Honor J. Rouillard,— Puisne Judge. 



L. Chastellier, — Counsel for Appellant. 
E. Chaillet,— Attorney for the same. 

O. Laubent,— Counsel for Respoudents. 
A. Rohan & Ors.,— Attorney for the same. 






Record No. 24,826. 

21 St. August 1889. 

Mrs. Foncin died on 27th. November 18S8, 
after a long illness. Subsequently to her 
death, a house owned by her in the Town of 
Port Louis was consumed by fire, and on the 
12th. June 1889, an attribution of price for 
the amount paid by the Insurance Company, 
namely Rs* 4,000 was made by the Master 
of the Supreme Court. 



In the attribution of price, Mr. Polixene 
George, who fihd an account of Rs. 196 for 
funeral expenses, and several medical prac- 
titioners who had lodged claims amounting 
in the aggregate to Rs. 484, for attendance 
on Mrs. I'oncin during the last illness, were 
collocated in preference to Mr. Jollivet, an 
inscribed mortgage creditor on the house 
which was burnt down. 

Against the attribution of price, in so far 
as it related to Mr. Polixene George and the 
medical practitioners, an appeal was lodged 
by Mr. Jollivet, 

The grounds of appeal are numerous. Some 
of them can be summarily disposed of. Re- 
f erring to the 1st., 2nd., 3rd., 4th,, 5th., and 
9th. grounds of appeal, the Court is quite 
satisfied that so far as the medical practi- 
tioners are concerned, their claims were 
incntred for the last illness of Mrs. Poncin 
and that the Master was right in admitting 
their bills, approved by Mrs. Poncin, as 
evidence of the medical care bestowed on 
the late Mr?. Poncin. It was urged in 
Court that these claims were excessive, but 
this objection does not appear amongst the 
grounds of appeal and cannot be enter- 
tained by the Court. As for the claim 
preferred by Mr. Polixene George, for which 
a judgment of the District Court had been 
obtained, it was objected to as excessive, 
but the objection was not much pressed, and 
it related only to a few items of that bill. 
It was probably supposed, at the time of 
the death of Mrs. Poncin, that she was a 
wealthier person than was shown by subse- 
cjuent events. But the expenses appear to 
have been incurred ^' bona fide ", and we 
think that the Master exercised his dis-, 
cretion rightly in overruling that objection. 

In the 6th., 7th., 8th., 10th. and 11th. 
grounds of appeal, the appellant criticises 
the application made by the Master, of 
Article 2105 of the Civil Code. 

That Article confers on claims for funeral 
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expenses, medical attendance during . the 
last illnesa (frais de la dernière maladie) , a 

privilege both on moveable and immoveable 
property ; but by virtue of the same Article, 
the privilege can only be exercised on im- 
moveable property» when the moveable 
proporty is insufficient (à défaut de mobilier). 

It is here alleged that the Master acted 
wrongly in collocating the claims of the 
medical practitioners and of Mr. Polixène 
Georges for funeral expenses^ in as much as 
they had not exercised their alleged rights 
against the moveables of the estate of Mrs. 

Foncin within the delay prescribed by law. 
What that delay is, the appellant did not 

attempt to define, but the Court assumes 
the contention of the appellant to be that 
the respondents ought to have exercised 
their privilege on the moveable property 
left by Mrs. Foncin before producing their 
claims for collocation in the attribution of 
price of the immoveable property. In one 
of the grounds of appeal, we find it stated 
that Widow Foncin at the time of her 

death was possessed of furniture valued at 
Bs. 1,071 : this assertion is no doubt found- 
ed on a document, dated 21st. May 1889 
signed by Foncin, husband of the deceased 
lady, in which Poncin declares that the 
deceased left furniture, of which a list is 
given, and which he values at the figure 
above stated. 

The mode of procedure before the Master 
in matters of attribution of price is so 

summary and informal, that nothing was 
found relative to that subject, in the scanty 
record of proceedings sent to the Court, 

but there cannot be any doubt that the 
question of the moveable property left by 
the deceased was raised before the Master, 
and that some information was given as to 

the " mobilier " existing at the time of Mrs. 
Poncin*s death, nothing shows why this 

furniture was left out of consideration by 

the Master» 



As matters stand before us, we are of 
opinion that the proper mode of proceeding 
which the Master ought to have followed 
is that indicated by Dalloz, Pont, and others 
and which appears to have been generally 
adopted by the French Courts. 

The Master instead of collocating Mr. 
Polixène Georges and the medical practi- 
tioners definitively, should have made a 
provisional collocation of their claims, allow- 
ing these creditors a sufficient delay to 
enable them to enforce payment of their 
respective claim out of the " mobilier." 

The same rule was laid down bv the Court 
in the recent case of Fetricher vs. Lewison. 
In that case, the claim of a medical practi- 
tioner for '^ frais de dernière maladie *' was 
in conflict with^ that of a creditor holding a 
mortgage, and it was shown before the Master 
that the deceased had left some moveable 
property. . . 

The claim of the medical practitioner was 
not allowed by the Master, but it was ruled 
on appeal that there having been no fault on 
the part of the medical practitioner for not 
having enforced his claim on the moveable 
estate of the deceased, the Master ought to 
have made a provisional collocation of the 
claim of the medical practitioner and given 
him a delay to make good his claim on the 
moveable estate. The ruling of the Court 
must be the same in this instance. 

The case is, therefore, remitted to the Master 
in order that the question of the existence 
of the " mobilier " at the time of the death 
of Mrs. Foncin should be more fully exami- 
ned and to enable the interested parties 
to enforce their claims on the moveable 
property, if any, of the late Mrs. Poncin. 

It must be remarked thab the judgment of 
the Court proceeds on the ground that the 
late Mrs. Poncin may have been possessed 
of moveable property at the time of her 
death, as alleged by the appellant ; but as 
this is denied by the respondents, it is for 
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the appellant to proye the existence of such 
moveable property at the time of Mrs. 
Poncin's death. In the event of the respon* 
dents not being able to realise their claims 
out of the '^ mobilier '' if any existed, a 
question may arise whether there has not 
been any fault on the part of the respon- 
dents in not exercising their rights on the 
" mobilier '^ in due time, and whether they 
are not to bear the consequences of having 
allowed it to disappear. 

Should any such questions arise, the Master 
is the proper authority for deciding them in 
the first instance. 

Under the circumstances, we are of opinion . 
that each party should pay his own costs 
in the present appeal. 



SUPREME COVRT 

Affial fbom dicision or Distbict Court— 

COIXECTIONS OP MONEYS— Bond — SUBKTT — 

Pbivatb wbiting— Amount of lubilitt of 
SuRBTY— Abticlm 1326 0. 0.— Judgment 

BBVEB8ED. 

A collecting cleric signed " Vu exact *' a de- 
tailed amount of certain receipt moneys, 

the amowit of which the cleric acknowledged 
having received and not accounted for to 
the Company. 

The surety of the said cleric having been sued 
for the total amount of the above account, 
the Court held, on appeal from the decision 
of the District Court : 

lo. l^at the surety was liable, though he had 
affixed on the bond the word " approuvé " 
only, vnthout mentioning the amount of the 
liability as contained in the bod/y of the 

bond. 

2o« That the surety was, however, liable 
(und/er the pa/rticular circumstances of this 



ca^e) not for the whole amount pf the 
account, but only for the sums which the 
cleric had really received and not acc4)unted 
for. 

SOCIÉTÉ DE 
L'ENGRAIS MAURICIEN, — Appellants. 

and 

MAURICE,— Respondent. 



Before 

His Honor Sir E. J. LECLBsro, Et«,-« 

Chief Judge. 

and 

HÎS Honor F. C. Williams.,— Puisne Judge. 



P. L. Chastellibb, — Counsel for Appellants. 
G. RiTTER,— >Attomej for the same. 

V. Delafate, — Counsel for Respondent. 
G. BouLOUz, — Attorney for the same. 



Record No. 924. 



2nd. September 1889. 



In the Court below, the defendant was 
sued upon a security bond for Rs. 1000 (one 
thousand rupees) which he had signed in 
favor of the plaintiff on the 10th. day of 
December eighteen hundred and eighty fire. 

It was a guarantee to the Society against 
any losses accruing to them by the failure 
of a certain Oarraud, one of their collecting 
clerks^ to render up an account of moneys 
received on their behalf *' d'après les états 
fournis par le Directeur de la Compagnie.'^ 
Garraud^ who has f ince died, became a de* 
f aulter to the Engrais Mauricien in eighteen 
hundred and eighty seven^ and he signed on 
the twenty first day of October eighteen 
hundred and eighty seven, as " Vu exact ", 
a detailed account prepared by the manager' 
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iviih bis assistance of receipts moneys 
" remis à M. Ernest Garraud pour être 
reconyrés^ dont il a louché le montant et 
dont il n'a pas tenu compte à la Société." 
The evidence of a fellow clerk, Sandapa, 
however, is that being asked by him, how he 
could have signed a document showing such 
a large deficit against him, be answered that 
there was no real deficit, that most of the 
parties mentioned in the document had 
either died or changed residence, and that he 
had been made to sign the document with 
the expectation that he might be re-instated. 

It is indeed hard to understand how Gar- 
raud should in his sober senses hare furnish- 
ed such incriminating evidence against 
himself, unless, at all events, relieved from 
the fear of a criminal prosecution. 

We do not feel entirely satisfied that 
Oarraud really considered document B as- 
exact in the sense of its heading. The fact 
that some of the sums placed against the 
elient's names in it are followed by such 
remarks in pencil as "quitté'* and " mort'' 
lend colour to the view that the document 
is a record rather of sums owing, for which 
Garraud was responsible as collector, than 
of sums which he or his sub collectors 
had actually received in cash. 

The sub-manager, M. de Pitray, says that 
he went round with Garraud twice to all the 
parties mentioned in list B, first to compile 
that list and once again after this action 
was entered, in order, he says, to ascertain 
whether some of these people might still be 
debtors of the Company. This would tend 

to show that he had doubts as to the value 
of the declaration made to him by Garraud 
who appear to have been a very careless and 
indifferent person who should have been 
more closely watched by the Company. 

The result of the second visit is embodied 
in the unsigned document C. Document B 
showed Bs. 907.60 as received by Garraud 
for the Company and not accounted for: 



but according to document C, the customers 
of the Company, from whom GUi.rraud was 
alleged to have received the money em" 
bezzleci, could only produce receipts from 
him to the amount of Bs. 147. 60, one 
hundred and forty seven rupees and fifty cents . 

As regards defendant's obligation to the 
Company under the security bond A, there 
is no doubt that it should have been signed 
by him not only as *' approuvé " under 
Article 1826 of the Civil Code, but as 
" approuvé " for the sum mentioned in the 
bo ad. But if we are to look outside that 
bond for further evidence as to the nature 
and extent of defendant's obligation, and if 
in fact we are to regard it (as the Magis- 
trate did) only as a '^ commencement da 
preuve par écrit " we still find it impos- 
sible to believe that defendant could have 
affixed his signature to this document 
without seeing the words '' mille roupies " 
in large letters which directly preceded it. 

He says, on personal answers, that he signed 
the document without reading it — an asser- 
tion strongly inconsistent with his subse* 
quent statement on oath that he had signed 
'^ after considering all the points involved " 
—that he did not act without reflexion " and 
'^ that he bound himself after due considera- 
tion only." His defence is that he believed 
himself liable to the extent of five hundred 
rupees only, and that he entered into the 
security upon an understanding that the 
Company's claims against clients were all 
paid in advance (though his own payments 
as a client do not appear to have been advance 
payments) and that a stricter check was 
kept by the Society upon their collectors 
than now appears to have been kept, at least 
in Garraud's case. 

We cannot regard these indefinite consi- 
derations as limiting the liability to which 
the defendant committed himself by signing 
document A, as Garraud's security. It may 
possibly be^ as he himself says^ that he and 



62 



DECISIONS OP THE COURTS OF MAURITIITS 



[1889 



Garrand were on such good terms ami he 
bad sach confidence ia Garraud that he 
signed the document without raiding it. If 
so^ the defendant must pay the penalty of 
his own great neglecc. We are satisfied 
that he knew the nature of the document^ 
and of the amouut '' mille roupies '' which 
it bore conspicnonsly on its face as the limit 
of his liability. 

Under all the circumstances to which we 
have alluded, however, we cannot regard the 
defendant's liability to extend to any claims 
which the Society may choose to make as 
their losses through Garraud*s default, 
unsupported by any other evidence than that 
of document B, 

The Sub manager declares that he visited 
all the clients mentioned in that document 
and that they produced to him receipts 
from Garraud, covering their obligations as 
recorded in the document, to the extent of 
one hundred and forty seven rupees and 
fifty cents only. 

This seems to us to afford a fairer test of 
the actual sums received and misappropriated 
by the deceased Garraud than the document 
B itself, although it purports to be signed 
by him. 

The Magistrate's judgment is set aside 
and judgment is to be entered for the plain^ 
tifiBs for one hundred and forty Eeven 
rupees and 60 cents, with costs. 



SUPREME COVRT 

Bbal tenders — VALimTY — Abtiole 815 0. 
p. 0. — ^BEFisB — Judge at Chambees — 

JUBIBDICTION — SUPEBMB COUET JuEISDIC- 
TION. 

A debtor having made a tender of moneys, 
appUed for the vali -ity of the same to the 
Jvdge at Chambers, who, being in doubt 
about the competency of that course, referred 
the matter to the Supreme Court. 

EM by the Court : 



lo. That in the absence of any rule of Court 
directing that the application for the vali- 
dity of real tenders should be made to the 
Judge at Chambers, the matter is m^re 
properly vsithin the competency of the 
Supreme Court. 

2o. That matters tohich, according to French 
jurisprudence, are to be taken before the 
President '^ en référé " are ' matters of 
urgency, and that that reason could not he 
alleged here for the application to the 
Judge at Chambers. 

3o. That the Judge having referred the matter 
to the Supreme Court, the more practical 
way of dealing with the case was to const" 
der the application as made to the Court 
and to retain possession of it. 

The real tenders were validated and each 
party was condemned to pay his own costs . 

BAPTISTE,— Plaiutiff. 

and 

N AI RAO, — Defendant. 

Before 
His Honor Andrbw Mure, — ^Puisne Judge. 
His Honor F. C. 'Williams,^— Puisne Judge. 

and 
His Honor John Rouillabd,— Puisne Judge. 



V. Delafaye,— Counsel for the Plaintiff. 
A. CoHAK^ — Attorney for the same. 

J. JoLLivET^— Counsel for the Defendant. 
H. Thatcher,— Attorney for the same. 

Record Nos. 2^,687, 24,704, 24,755, 24,774, 
24,813, 24,841, 24,870. 

12^%.. Septemher 1889. 

These are cases in which Nairac, the credi- 
tor under a *'Bon'' for -sixteen hundred 
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Tin pees payable by montblyinstalmentsofone 
bundred and sixty Bupees^ objects to the vali- 
dity of the procedure adopted hv Baptiste 
the debtor^s co-cautioner, who on the offer 
of payment being refused called on his 
opponent before the Judge in Chamberâ to 
show cause why the real tenders should not 
be validated. The objection of the creditor 
was not to the sufficiency of the tenders^ but 
merely to the form of procedure. 

The Judge in chambers in each case of 
tender referred the application for the vali- 
dity of the tenders to the Court to bî 
taken at the same time as the main ac- 
tion of Nairac versus Hodgson and Baptiste. 

That action was raised against the princi- 
pal debtor Hodgson and his surety Baptiste 
on the ground that Hodgson had lost the 
" bénéfice du terme ** by the mere fact of his 
seUing off his household furniture and obtain- 
ing leave of absence from the colony on 
account of the state of his health. The 
Court had no hesitation in finding that 
these facts were not sufficient proof of 
the " déconfiture'^ of Hodgson^ and that 
he had not lost the '^ bénéfice du terme. *' 

We have also held that these real tenders 
were incidental to the principal action before 
mentioned. By Article 815 of the Code of 
Procedure^ it is enacted that '' La demande 
" qui pourra être intentée soit en validité soit 
" en nullité des offres ou de la consignation 

'^ sera formée d'après les règles établies pour 
' les demandes principales. »Si elle est in- 
" cidente elle sera par requête ". — It is 
admitted that the word " requête " has 
nothing to do with the words " requête 
civile.'\ The latter procedure refers to an 
extraordinary remedy given in certain oases 
to litigants or their heirs to call in question 
the judgment of a Court before the same 

Judges who have given it, A third party 
had the remedy of " Tierce opposition " but 
that not being open to the parties themselves^ 
ibe system of '* requête civile *' was esta- 



blished for their benefit. Article 79 of our 
Bules of Court which directs that application 
for " requête civi'e et tierce opposition '' 
shall be made to the Court summarily in a 
notice with summons^ does not seem to be a 
rule which applies to the present matter. 

It has, however, been probably supposed to 
do so and hence has arisen the objection in 
the present case, and also the fact that 
several cases of the validity of real tenders 
have been quoted to us in which the proce- 
dure referred to was adopted, but these 
were cases not contested, and consequently 
of no auihority to decide the present question. 

In France, there seems to be a varying 
procedure both by an application to the full 
tribunal, and to the President of the tribunal 
of First instance. Carré and Chauveau in 
their treatise on procedure Vol. 6th. Pait II, 
in their commentary on Article 816 Code 
of Procedure 2. 2491 say: "Si la de- 
'^ mande eat incidente, elle est formée, non 
" par exploit comme la demande principale, 
" mais par une requête signifiée d'avoué 
" à avoué. '' Almost all the theoretical 
writers on the " Code de Procedure " speak 
of this matter in the same terms. Hence, 
it is clear that the procedure in France is 
not in a case incidental to a principal action 
by the service of a writ and the raising of 

an action before the ordinary Tribunals, but 
something else. De Belleyme, who was a 
President of the Tribunal of First instance 
of the Department of the Seine in his treatise 
entitled ^' Ordonnances sur Uequêtes et sur 
référés " in treating of " ofires réelles ** 
(Vol. II p. p. 25 and 26, 3rd. edition) gives 
many instances in which the validity of the 

" offres réelles " are dealt with by the 
President of the Tribunal of First instance, 
and where there is à pursuit and the question 
of real tenders arises with reference to that 
pursuit, he seems to recognise no other tribu- 
nal than the President of the Court of 
First Instance. Of course, in that event, an 
^ applicatiou to the Jadge in Chambers is hero 
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the correct course. It is true that Dalioz 
Verbo Obligations No. 2,066 and Verbo 
Référé No.204and2C5 takes an opposite view. 

In the latter passage, he admits de Bel- 
leyne's cases to have been decided as the 
latter states, and Dalioz proceeds to argue 
against that view. In this diversity of prac- 
tice, the Court is inclined to think that in 
the absence of any rule of Court directing 
that the application for the validity of real 
tenders should be made to the Judge in 
Chambers, the matter is more properly 
\rithin the competency of the Snpreme 
Court. Our main reason for so deciding is 
that, as a general rule, matters which ac- 
cording to French jurisprudence are to be 
taken before the President *' en référé " are 
matters of urgency, and that reason cannot 
be alleged here for having applied to the 
Judge in Chambers. 

In this cascj however, the Judge in Cham- 
bers did not declare himself competent, and 
did not assume the jurisdiction which he did 
not possess. Being in doubt, he referred the 
matter to the Supreme Court, and the more 
practical way of dealing with this case is to 
consider the application as made to the 
Court and to retain possession of it. 

There being no other objection to Hodgsou's 
application but the present, which is one of 
mere technical form of procedure, the order 
of the Court is that the real tenders should 
be )WilidakJ. "" Efteh pftfty j)aying his own 
c< its. 
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Appeal pboh dsoision oï Yios-Consul op 

MaDAOABCAB — JUDOMBNT DSBT — M OVATION 

^-Intention OP paltibs— New agbbkhknt — 
Fbbnch and English Law^-Dscision be- 

VEBSEU. 

A ereditor having ohtained ajudgmeni against 



his debtor before the Consula/r Court of 
Madagaeear^ a few months after, a new 
arrangement was entered into between the 
parties. 

Under the new agreement, a new account 
current was opened between the parties, 
and most of the items of the old account , 
for the balance of which Judgment had 
been obtained, were inserted in the new 
account. 

Held by the majority of the Judges of the 
Supreme Oou > t, on appeal from the décision 
of the Vi^e Consul : 

lo. Thatf both under the French and the 
English law {which latter law is to be 
followed at Madagascar) a judgment is a 
contract of record which may be set aside 
by the common consent of parties, provided 
their intention clearly results from their 
deeds or from their acts, 

2o. That is not necessary that thai intention 
should be expressed in words ; that it may 
be implied, provided the intention of parties 
clearly appears from the context of the 
new agreement and from the new facts 
which follow it, 

8a. That the best test in such matters is the 
inconsistency or incompatibility of the co^ 
existence of the old contract with the n>ew 
contract, 

4o. That the circumstances here clearly indi^ 
catedthata ** novation" of the debt had 
been intended by the parties. 

The judgment of the Vice Consul was set 
aside with costs. 

One of the Judges, however, was of (^nnion 
that the intention of the creditor to abandon 
the judgment obtained by him had net 
been clearly and eondimvely made out. 
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Y DBCISIO^S OF ÏHE OOTJETS OF MAURITIUS 
and 



PELIOIER FRÈEES,— Respondents. 



Before 

His Honor Sir E. J. LECLfeio, Kt.,— ■ 

Chief Judge. 

His Honor F. C Williams, —Puisne Judge. 

and 

* 

His Honor J. Rouillahd,— Puisne Judge. 



Messrs. G. Gttibbbt and T. Jollivbt, — 
Cbnnsel for Appellant. 

L. PB St. Pbbn, — Attorney for the same. 

P.LCha8tbllibb> — CounselforQrespondents. 
KoLAHDO, — Attorney for the same. 



Beoord No. 916. 



' 19<A. September 1889. 



Judgment 

DeUyered by His Honor Thb Chisf Judge 

and 
His Honor Mb. Justicb Williams. 

This is an appeal from a judgcnent of H. 
B. M. Vice Consular Court at Madagascar, 
dated 6th. October 1888, refusing to declare 
the nullity of the seisrure of appellant's 
property made before the Consular Court 
in March 1887 in satisfaction of a judg- 
ment against appellant given by the 
Consul on the 24th. June 1885. 

That judgment went against the appellant 
for a sum of S 320.44c. which he admitted to 
be halanoe of an account due by him to the 
Bespondents, one of the appellant's conten- 
tions now is thatj after it was taken and 
preTiouB to the execution under it, there 
was novation in respect of the judgment 
debt, that it had been set aside by mutual 
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consent and that the respondents had no 
right te execute the judgment. 



We may say at once that this contention 
appears to us, upon the evidence, to be well 
fonnded. The amount for which judgment 
was given against the appellant on the 24th, 
June 1885, was for a fixed sum S 820.44 c. 
the balance of an account. About three 
months later, and before any attempt was 
made to recover from the appellant upon the 
judgment, a new arrangement was entered 
into between the respondents and himself 
by deed of 10th. September 1885,the preamble 
of which runs as follows : " lo. Pour Fin- 
^^ telligence des faits, les parties jugent utiles 
" d'établir.-^ Que M. A. Maingard est débi- 
" teur de rétablissement " Providence'* d*une 
'' somme de $ 400 en vertu d'un jugement 
'^ arbitral rendu à Tamatave en Juin dernier. 
'^ 2o. Que Providence par le môme juge- 
*^ ment a été condamné à passer à son usine 
" pour être converties en sucres les repousses 
" des cannes d'Euréka (se référer au juge- 
" ment). 3o. Que M: Maingard est aussi 
<' débiteur de MM. Pélider Frères d'une 
^' somme de trois à quatre cents piastres 
'* (cette dette ne pourra être établie d'une 
" manière exacte qu'à la réception des 
" comptes de retour d'une expédition de 
" sucre faite par MM. Pélider Frères pour 
'^ compte de M. Maingard). 4o. Que les 
" propriétés de M. Maingard situées sur la 
'* rivière de ^' Chandramanongy " et connues 
'< sous les noms d'Euréka et d'Edeu sont la 
''garantie des dits créanciers' par. privilège 
*' sor tonte autre créance, tant dans leur 
" valeur foncière que dans ce qu'elles peuvent 
'< produire jusqu'à libération complète j dans 
<' le but de se faciliter mutuellement dans 
" l'exécution des charges ci-dessus, les 
** parties font les conventions suivantes. '* 
Here follow several clauses about the crush- 
ing of the canes of Maingard by Pélicier, the 
selling of a still and of syrup to Maingard 
by Pélicier, of the property •* Eden '* by 
Maingard to Pélicier, the opening of a new 
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credit of $ 400 by Pélicier to Maingard and 
several other matters. 

In Tirtoe of this new agreement of the 
10th.' Sepfember 1885^ a new account cur- 
rent ia .opened between parties (doct. K.) 
and we see that the items of the old account 
(doct. T. 6) for the balance of which judg- 
ment had been taken on 24th. June 1885 
are inserted in the new account, with the 
exception of the item for the approximate 
Talaation of tiie sugar sent at the beginning 
of 1885 to Australia, namely S 282.16 c. 
which figure is rephiced, at the date of 
September 1886 by f 188.74 as being the 
net proceeds of the sugar sent to Australia. 

. It is to be remarked that the parties when 
referring to the sums due by the appellant 
to the respondent^ in. the preamble of the 
agreement of the 10th. September 1885, 
speak of the judgmeat given by the arbi* 
trators for the sum of f 400, whilst when 

they refer to the balance due for the previous 
account^ they omit tj say that a judgment 
had been taken on the 24th. June 1885 fo 
a fixed sum and they allude to that balance 
as being an undetermined one until the 
return accounts of the sugar seut to Austra. 
lia are received, and it is x>nly in Septembei^ 
1886, that is to say, one year after the new 
agreement, that the net proceeds of those 
sugars are borne on the new account opened 
by the Respondents. We cannot help con- 
sidering that the omission to speak of the 
judgment of the 24th. June 1885 was inten- 
tional, and our opinion is that the new 
agreement taken with the new account shows 
that parties had set aside the judgment of 
the 24th. June If 85. Coming to terms, 
they reopened the account current as if there 
had been no judgment at all. 

It is certainly a principle of law that 
novation should not be presumed and that 
the will to operate it should clearly result 
from the acts of the interested parties, but, 
on the other haiid^ it is not necessary that it 



should be expressed in words, it may be 
implied, provided the intention of parties 
clearly appears f rom the context of the new 
agreement, and from the new facts which, 
followed it. The best test in such matters 
is the incompatibility or inconsistency of the 
co-existence of the old contract with the 
new contract in presence of the new facts 
that have occurred. Now, in the present case 
we find, at first, a judgment debt for a fixed 
sum. Very soon after, a new agreement is en- 
tered into between parties, which refers to 
that debt as an undetermined one which can 
only be fixed after a certain event, and no 
reservation is made by the creditor as to 
the executory title which he had obtained 
with the convent of the debtor, and the 
agreement itself is followed by a new 
account in which one of the figures of the 
account, for which judgment had been taken^ 
is altered. Can it be said that the judgment 
debt for a fixed sum which is the balance of 
the old account, has continued to co-exist 
with the new agreement and with the new 

account in which some of the figures are 
difierentf 

We do not thick so and we find that 
there has been here the substitution of a 
new contract in the place of the judgment 
debt. In the words of Basnage, quoted by 
Toullier Vol. 7 No. 278 *' La novation est 
'' suffisamment exprimée lorsquMl paraît par 
'' les termes du contrat que les parties on, 
^' eu cette intention, comme lorsque le dernier 
'^ contrat ne pourrait subsister avec le pre- 
^' mier et que la seconde convention subsistantt 
'' il s'ensuit nécessairement que la première 
" demeure nulle et de nul efiet.^' 

We do not find in the English jurispru- 
dence which is to be followed at Madagascar 
any thing contrary to the principles of the 
Civil Code in matters of novation ; a judg- 
ment in England, as here, is a contract of 
record which may be set aside by the common 
consent of parties, provided their intention 
clearly results from their deed or from 
their acts. 
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We must, therefore^ being of opinion that 
[there has been novatioa in this case, hold 
that the seizure and sale of appellant's pro- 
perty at the request of respondents were 
[YTongly made, and that they should be set 
aside as null and void — with costs. 



regard to the damages prayed for, 
we think that the case should be sent back 
to tlie Consular Court of Madagascar in 
order that they should be assessed. 



JT7DeMBNT 

by Ma. Justice Rouillarb. 

In this appeal from a judgment of the 
Consular Judge of Madagascar, three main 
points were submitted to the consideration 
of this Court. It was, in the first place 
contended that a judgment for ( 320.44 c. 
which was obtained by Respondents against 
appellant on the 24th. June 1885, in the 
Consular Court of Madagascar had been 
impliedly set aside and cancelled by a cove- 
nant between the same parties under date 
10th. September 1886, and that the subse- 
quent sale and seizure of appellant's property 
which were made in March 1837, by virtue 
of the judgment above referred to, were null 
and void entitling the appellant to $ 15,000 
as damages. 

In the second place, the appellant conten- 
ded that there having been new commercial 
transactions between the parties, subsequent- 
ly to the judgment of 24th. June 18S5, the 
judgment had been satisfied by payments 
made to Respondents. 

The third ground of appeal is that the 
procedure in ejectment which was followed 
by respondents was null and void, not 
having been made in conformity with the 
law of Mauritius. 

Li order that my decision on the first 
point raised by appellant should be fully 
understood, certain facts have to be clearly 
laid down. The respondents, who are traders 
and planters in Madagascar, had in 1884 



and 1885 advanced, money to appellant who 
cultivated canes on lands bordering on the 
factory of respondents. The appellant was 
under contract to have his canes crushed 
there and was entitled to a certain proportion 
of sugar out of his canes. The respondents 
bad forwarded to AustraUa sugars accruing 
to appellant out of the crop 1884-85, and the 
proceeds of these sugars were to be appUed 
towards the reimbursement of the advances 
made by respondents. 

About the middle of 1885, differences arose 
between the parties and although the exact 
amount realized by the Sugars shipped to 
Australia was not yet known, the respondents 
brought before the Consular Court an action 
against appellant for $ 320.44 c. aUeged to 
be due by appellant as a balance of account, 
In that balance of accounts, the net proceeds 
of the sugars sent to Australia were estimated 
at $ 282. 16 c, which was evidently an 
approximate figure ; appellant Hmself says 
so, (Page 8 of the Record). Judgment was 
given for the sum claimed, viz., $ 320.44 c. 
appellant appearing in Court to give his 
consent. Another action, brought at about 
the same date by respondents against appel- 
lant, in which damages were claimed for not 
having sentto respondent mill, the quantity 
of canes stipulated by contract, was settled 
by arbitration, the sum awarded against 
appellant amounting to | 400. 

Some time after the judgment referred to, 
overtures were made by appellant to respon- 
dents, for an amiable settlement of his debts. 
In a letter annexed to the record, dated 
4th. September 1886 (P. 2) appellant pro- 
posed that respondents should continue 
making advances to him and he goes into 
details to show his reasonable expectations 
of paying not only the new advances but 
his former debts. As a further inducement, 
he offers to make over to respondents a 
small property, " Eden '*, seven or eight 
acres in extent, close to the estate of respon- 
dents. This letter was foUowed by an 
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agreemeut dated 11th. September 1885^ 
(D) on which appellant's actioa is founded. 

That document begins by reciting that the 
appellant is debtor of respondents for a sum 
of i(400, the amount of the arbitrators' 
award. In a following paragraph (Par. 8)^ it 
is stated thsct the appellaat owes to respon* 
dents a sum ranging from ^ 800 to ^ 400, 
and it is explained that the exact amount 
will not be known uotill the account of the 
sugars sent to Australia is received by 
respondents. This paragraph runs as follows : 
" Clue M. Maingard est aussi débiteur de 
^' MM. Pélicier Frères d'une somme de 
^^ trois à quatre cents piastres (cette dette 
<< ne pourra être établie d'une manière 
'^ exacte qu'à la réception des comptes de 
^'retour d'une expédition de sucre faite 
'^ par MM, Pélicier Frères pour compte de 
" M. Maingard) '*. In the remainder of 
the document, the conditions of the further 
adyances to be made by the Respondents 
and the mode of reimbursement are fully set 
forth. A paragraph is devoted to the transfer 
by appellant to respondents of the Estate 
"Eden'\ 

The first ground of appeal turns entirely on 
the construction of paragraph 3. The appel- 
lant strongly urged that no reference having 
been made in the abDve paragraph to the 
judgment for 9 320.44, obtained by respon- 
dents, but only to the approximate amount 
of the appellant's debt which was to be 
finally determined by accounts expected from 

Australia^ the conclusion must be drawn that 
the respondents fully renounced the j udg- 
ment previously obtained in their favour. 

No difSculty arises as to the principles 
which apply to the present case. Whether 
there has been in this case what in the 
French law is called *^ novation **, namely 
the substitution of a new contract in lieu of 
a former one, or whether we are to consider 
the simple legal fact of a party who has 
obtained a judgment in his favour, impliedly 



giving up the manifest advantages whii 
accrue to him from that judgment, it 
certain that the intention of the parties n 
be clearly apparent i. e. apparent beyon< 
doubt. 

I 
! 

Can it be said that in this case the intend 
tion of Pélicier Frères was clearly apparent 1 
Indeed, I cannot but be struck by the fact 
that if the intention of the parties had been 
that the judgment alluded to should be held 
null and void, nothing could have been more 
reasonable and natural than that theiz 
understanding on that subject should have 
been expressed in their agreement. That 
matter was too important to be passed over. 
Another question occurs to my mind. What 
benefit could have accrued to respondents in 
consequence of their waving the benefit of 
a judgme nt which gaye them, as subsequent 
events have shown, a ready mode of execution 
against th eir debtor ? Appellant, it is true^ 
gave over to respondents his rights, whatever 
they may be, over eight or nine acres of land, 
but Pélicier by continuing to advance funds 
to appellant, was giving him that without 
which he would at once have succombed. 



On looking more closely at Clause 3 under 
consideration, I think that its meaning can 
be explained by the following facts, which 
have been already referred to. On the 10th. 
September 1885, when covenant D was made, 
the result of the shipment of Maingard's 
sugars to Australia was not yet known. 
Three or four months before, the defendants, 

who as the corresponde nee shows, had in an 
angry mood brought an action against appel- 
lant, on a balance of accounts, could not do 
otherwise but fix approximately the amount 
to be realised by the sugars shipped to 
Australia ; but, as time went on, the respon* 
dents might not unreasonably have feared 
that the deficit would be even greater. 
Cannot that phrase " M. Maingard est aussi 
'^ débiteur d'une somme de trois à quatre 
" cents piastres " have been introduced in 
order to enable Pélici er Frères, in the event 
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of the sugars sent to Australia realising less 
than the estimated amoant, to claim the 
difference, over and above the sum fixed by 
judgment? That does not mean that the 
judgment would have been put aside in toto. 
As a further argument in support of appel- 
lant's contention^ an account was produced 
(K) which was sent by Pelicier Frères to 
Maingard in September 1886, when their 
dealings were at an end. That document, 
which shows the debt of appellant to be 
1 528.02 c. plus $ 400, the amount of the 
arbitrator's award, begins, on the debit side, 
m the same manner as the account on which 
the judgment for 9 820.41 was founded. But 
onthe credit side instead of the item 9282.16, 
the estimated proceeds of the sugars, the 
figure 9 188.79 which the sugars actually 
realised is found. This account must be 
construed in connexion with Clause 3 of the 
covenant under date 10th. September 1886 
and is, I think, quite in harmony with it. 
If the object of Clause 8 was to enable Pelicier 
Frères to claim from appellant,over and above 
the judgment debt, any deficit which might 
result from the expected accounts from 
Australia, account E. showing how and to 
what extent that deficit increased the in* 
debtedness of appellant, becomes perfectly 
intelligible and cannot be construed as mean- 
ing, on the part of respondents, a waiver of 
the judgment previously obtained by them. 
In short, the Court is in presence of a party 
who has obtained a judgment in a civil case, 
and in order that I should decide that the 
-judgment has been ^impliedly set aside, the 
appellant's case should have been far more 
dear and conclusive than, after strict ezamip 
nation, I have found it to bb. 



SUPREME OOIJttT 



Rbpusal or RBoiSTBAit TO Tax— Nonca with 
Summons— Obdinancb 19 of ISSS^Tudgb 
AT Ohambhes^ Jurisdiction— Writ op Ex- 
ecution— Question OP LiABiLiTT— Appeal 
pbom decision op Begistrar- Fsinoipal 
action^notice with summons incompetent. 

A, paid a mortgage claim due to B, by (7. 
and was subrogated into ffs, rights. 

When the real property wa>8 seized, A paid a 
bill of costs due to a notary for certain 
notarial obligations subscribed by C. 

A, subsequently, called B before the Èegistra/r 
in order to have the said bill of costs taxed, 
with the object of obtaining a writ of execvr 
Hon from the Judge in chambers. 

JB. mxide certain objections, inter alia, thai 
the bill of costs was due not by Mm but by C. 

The Registrar, thereupon, referred the parties 
to the competent Court. 

At then took a notice with summons calling 
upon B to show cause why the Registrar 
should not proceed vnth the taxation of 
the aforesaid bill of costs. 

On the procedure being objected to as incom^ 
petent, A urged : 

lo. Thai wnd&r art : 8 of Ord: 19 of 1856, 
the Master {now, the Registrar) was the 
proper authority to tax such bills, and thai 
the remedy of parties dissatisfied with the 
taxation was am, appeal to the Supreme 
Court, 

2o. That under art : 10 of the same Ordinance, 
notaries may obtain by way of application 
to a Judge at Chambers, a writ of execution 
to enforce payment of their costs duty taxed. 

So. That the defendant ought to ha/oe reserved 
his rights before the taxing officer and to 
have waited until he was called before tha 
JudgQinOhomberd tormo hid oljwtimtf 
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as the Judge in Chamberê had jv/riadiction 
to decide upon these objections. 

Seld by the Court : 

lo. That art : 10 of Ordinance 19 of 1856, 
whdeh speaks of the writ of execution to be 
issued &y the Judge in Chambers, does not 
give the latter jurisdiction to try questions 
of liaibility which a person may raise when 
payment of bill of costs is claimed, 

2o« Thai the meaning of the Ordinance is 
that, where there is a contestation as to the 
'' qtuintum '^ of the costs, the Registrar will 
taa, and that the party dissatisfied may 
appeal to the Court, 

So. That, here, there should have been an 
appeal from the decision of the Registrar if 
the plaintiff was satisfied that that officer 
had jurisdiction to tax ; or, that a regular 
action should have been raised before the 
competent CovH, 

The application was dismissed with Costs. 



•JPSEPH,— Plaintiff. 



and 



DB SOSNâY,— Defendant. 



" "■ ^ Before 

Hia HonorSir EveàNB Julbs LBcx^ÉscoyET.— 

Chief Judge. > 

and 

Hifl Honor F. C. Williaics,— Puisne Judge. 



A. HiTGuxa,-^ Cofinael for PlaintijE 
G. BoxTiiOUXj — ^Attorney for the same. 

J. JoLLiY£T,«-Counsel for Defendant. 



Becord No. 24805. 



\^ih October 1889. 



lUa \a a notice with snmnums calling 
upon Um dtffiMdaat to ihov oauie why the 



Registrar, as taxing officer, should oot pro- 
ceed with the taxation of certain Bills of 
costs which were paid by plaintiff to Notary 
jKoonig for certain deeds which were drawn 
up by him, or by his predecessor, for some 
!notarial obligations subscribed by Mr. & 
Mrs. Pignéguy in favor of the defendant. 

It appears that the plaintiff was subro* 
gated into the rights of the defendant in his 
mortgage upon the property of Mrs. Pigaé- 
guy and had it seized, and when the attribu- 
tion of price began before the Master there 
was a production made by the Notary for 
his costs which had been taxed by the Cham- 
ber of Notaries. 

The plaintiff, from what was said at 
the bar, believing that the Notary had a 
preferable claim to his own, paid the Notary's 
claim and, at the same, time the costs of 
production. We do not see in the record for 
what reason the plaintiff, after having paid 
the Notary, did not have his claim collo- 
cated in lieu and stead of the Notary's, but^ 
after the attribution of price had been closed^ 
it appears that he wanted his claim, the claim 
in which he was subrogated, to be paid by 
the defendant whose mortgage claim, he had 
reimbursed. He called him before the Regis- 
trar in order to have the Notaiy's bills taxed 
with the object of obtaining a writ of 
execution from the judge in Chambers. 
When the defendant appeared before the 
Registrar he made certain objections to the 
taxation. The objections which have been 
recorded by the Registrar are theToUowing : 
" The défendent objects to the taxation of 
*' this bill of costs : (1) because the Notary's 
" bill transferred to Urbain Joseph (the 
" Plaintiff) is due by Mr. and Mrs. Pignëguy 
'' as evidenced by the bill itself (2), because 
^^ he is not indebted in the amount claimed 
*^ and (8) because the transfer by the Notary 
'^ to Urbain has never been notified to the 
'' defendant." 

, The Registrar^ after seeing thQ9e objectioas 
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and the answer to them said : " I refer 
" parties to the competent court." 

Now, it is contended that the plaintiff 
ought not to have proceeded as he has done 
apon that decision of the Registrar. It is 
laid that, if the Registrar was wrong, the 
plaintifi ought to have appealed from his 
decision and that the procedure which is 
before the Court is not an appeal, and, in 
the second place, that the wording of the 
Begistiar means simply that he considered 
be had no jurisdiction to try the issues of 
fact which were raised before him and 
which inrolved the question of the liability 
of the defendant, and that the proper pro- 
cedtire was to enter a reguhir action beioce 
the competent Court. On the other hand, 
the plaintiff says that he has proceeded in 
virtue of Ordinance 19 of 1856.— Article 8 
of which says that " in case of contestation 
"touching their fees and expenses, the 
« matter shall be referred to the Cl-ambers 
" of Notaries for their advice, and then to 
« the Master of the Supreme Court who in 
« presence of parties or, in their absence, on 
« being duly-summoned to appear, shall tax 
" the same -, if any of the parties are dis- 
.' satisfied with the taxation of the Master 
« they may appeal to the Supreme Court 
" who shall decide finally upon the matter.'' 
The Plaintiff relies also upon Article 10 of 
that Ordinance according to which "Nota- 
« ries may obtain by way of application to a 
« Judge at Chambers, a writ of execution to 
• «« to enforce payment of their fees and dis- 
« hursements, on their bills being as above 
« previously taxed. And the plaintiff adds 
« that the defendant ought purely and 
" simply to have reserved his rights before 
*' the taxing officer and to have waited until 
«he was called before the Judge in 
« Chambers in order to raise his objections, 
« and that the Judge in Chambers had juris- 
tt diction to decide upon those objections." 

After examining this question, we are very 
dewly Qi opinio» tbt the Jauge in dum; 






bers would have no jurisdiction to try issues 
of fact involving a quôAiôn bf thtf^'iiability 
of a person who is oallea i^n'f»- t>ay a. WU 
of costs due to a Notary. The 0*dinatt06 
evidently means that where there is a con- 
testation as to the quantum, the Master (now 
the Registrar) will tax,and if the party is not 
satisfied,.he can appeal to the Court, and we 
are also of opinion that the article 10 of the 
Ordinance, which speaks t)f the Writ df 
execution to be issued by the Judge in 
Chambers, does not give this latter jurisdic- 
tion to try those questions of liability which 
a person may raise when he is asked to pay 
a bill of Costs. 

We think, therefore, that the procedure 
which has been adopted in this case is not 
the proper procedure, that it is irregular, that, 
either, there should have been an appeal from 
the decison of the Registrar, as taxing 
officer, if the Plaintiff was not satisfied with 
his declaration that he had no jurisdiction 
to tax when a question of liabiUty was raised, 
or that a regular action ought to have been 
raised before the competent Court. 

We must thereforedismiss the application, 
with Costs. 



SVPREHE COVBT 
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Mbdical mkn - Account - ARBâTi 19ïh. 

PeTJCTIDOEAH XIU-HiQH raBS-GfeNKlUL 
BBPtrrii— UHDKBOTASDmO BBTWKKN ilDICAL 
MAi( AND PATIINT — PATMHt's STA-^OK . DJ 

uiTi—CtAiM KBDTJCBD— Costs. ;' ■. j 

Plaintiff elamed Bs. 1,500 fr<m the Uéôi» 

and mio&raal Ugatee of a patient for «*»= 

fesswnal care and attendance. 
Defendant pleaded that Plaintif s claimmuA 

be reduced, in conformity vnth a tœnf 

^omulgaiedhy Arrêté of 19th. Fructid^ 

an Xin, and further thit the defendant» 

charges were mduly high. 

^ ih9 Court : 



I 

i 
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lo. The ArrUS of the 19th. Fructidor, as 
already remarked, {Pellereau v. Motet) is 
hardly applicable to the present circums- 
tances of the Colony, 

2o. Besides, a medical man who would consi' 
der himself entitled by his skill or réputa- 
tion to charge high fees for his tnsits or his 
surgical operations, is entitled to do ^, 

3o, But, in such a case, the medical man must 
show that either general repute as to the 
charges made by him, or else, some kind of 
understanding between him and his patients, 
entitles hin to claim for his visits and 
operations higher fees than those charged 
by ordinary practitioners, 

4o, That those conditiofis failing here, the 
Court had only to consider whether the fees 
daimedby Plaintiff were fair and reoMnable, 
that is to say, were such that would be 
claimed by the generality of medical men 
under the same circumstances* 

Taking irUo account the patient's station in 
Ufe, tbe Court reduced the claim by one 
thdrd.^'No costs. 

Dr. LAURENT,— Plaintiff. 

and 

WIDOW DAVÈÏN0OURT & ANOB,^ 

i 

• 'Defendants. 
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5tK November 1889. 



Before 

... — ■ '•' 

His Honor Andrew Murb, — Puisne Judge. 

and 
His Honor John RouiLLABD,-«PaisDe Judge. 



O. Laurent, «-Counsel for Plaintiff. 
E. Laurent.— Attorney for the same. 

A. Huouss,— iCounsel for Defendants. 
£, (}ANAeHAUi>,«->Attomej for the sajue. 



The PIsintiff is a medical men who claims 
from the Widow and the aniversal legatee 
of one Davrincourt the sum of $ 1520 for 
professional care and attendance during the 
last illness of the deceased. 

The late Davrincourt, who was employed 
as a founder in one of the engineering 
estabi ishments of the colony, had been ail- 
ing for a considerable time. Towards the 
end of the year 1888, he consulted the 
plaintiff in town. In February last, the plain- 
tiff became permanently his medical adviser. 
In the month of March, by the advice of 
plaintiff, the late Davrincourt moved to Beau 
Bassin where he was several times visited by 
Plaintiff j buf, finding himself worse, he 
returned to town. Soon after, however he 
took up a residence at Phœnix where he 
died on the 8th. May 1889. 

Whilst at Phœnix, the late Davrincourt 
was constantly visited by Plaintiff, often 
twice per day. Several night visits were 
made by plaintiff. He also underwent three 
surgical operations. The first was for an 
abcess of the liver, the second operation 
was also to the liver. The third operation 
is described in plaintiff's account as *^ cauté- 
risation au thermocautàre de Paquelin'^. 
The charges in plaintiff's accounts are as 
follows :— 

He claims two Rupees for the visits (four- 
teen in number) made by him in town. For 
each visit made at Beau Bassin and a con- 
sultation, he charges fifteen Rupees and 
twenty Rupees respectively. For the visits 
and consultations at Phœnix, plaintiff makes 
the same charges. For each " pansement '' 
(dressing of a wound) and for his night visits, 
he charges Rs. 20. For the first operation 
performed by him, he claims Rs. 200 and 
for each of the two other operations Rs. 100 ; 
altogether his claim amounts to Rs. 1530. 
The défendants plead in the first plea that the 
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fourteen viaits made to Plaintiff in town have 
been paid and that two visits are erroneously 
charged in the Account as haviog been 
made whilst Davrincourt was at Beau Bas- 
sin. 

The next plea is to the effect that the plan- 
tiflTs claim must be reduced in conformity 
with a tariff promulgated by arrêté of 19 
Fructidor year XHI^ and in case the afore- 
said tariff is held inapplicable by the Court, 
the Defendants contend that the Plaintiff^s 
charges are unduly high. 

They tender a sum of Rs. 612 in full satis- 
faction of Plaintiff's claim. It was proved 
and admitted that, previous to the action 
heing brought, the widow DAvrinoourt called 
on Plaintiff and expressed her readiness to 
pay him Rs. 1000, but that offer was refused 
by Plaintiff. 

The Court has no difficulty in disposing of 
the first plea. 

The Plaintiff proves his account from his 
book, whilst widow D'Avrincout, whose evi- 
dence was brought to disprove that of Plain- 
tiff, relies on her memory alone. The Court 
does not believe that a Medical man in 
Plaintiff's position can be guilty of falsifying 
an account, and an error is hardly possible 
in the case of entries made regularly in a day 
book. 

As for the tariff enacted by the arrêté 
of 19 Fructidor year XIII, the Supreme 
Court, in the case of Pellereau v. Motet 
has already remarked that it is hardly 
applicable to the present circumstances of 
the dolony. 

The Medical commission which, in certain 
cases, is to determine the points in dispute 
between a Medical man and his patients no 
longer exists. The charge of five frames per 
visit, which is the sum fixed by the tariff, 
continues to be made in town, but as new 
Districts in the Colony have been opened up 
since the promulgation of the ^'arrêté'' above 
zefexrod to, and hare l^ome centres of 



dense population, it seems hardly fair to 
enforce on Medical practitioners, especially 
those residing in town, a tariff according 
to which they would be insufficiently recom- 
pensed for their trouble and exertions. 

Leaving aside the question whether the 
*' arrêté "of 19th. Fructidor year XIII 
applies or not, we are of opinion that in this 
Colony, as in more important centres, a 

medical man who would consider himself 
entitled by his skill or reputation to charge 
high fees for his visits or the surgical opera- 
tions performed by him, is entitled to do so. 
But he must show that, either general repute 
as to the charges usually made by him, or 
else, some kind of understanding between 

him and his patients, entitles him to claim 
for his visits and operations higher fees than 
those charged by ordinary practitioners. 
Failing these conditions, the only question 
before a Court of Law is whether the fees 
claimed by any particular medical man are 

fair and reasonable, that is to say, are such 
that would be claimed by the generality of 
medical men under the same circumstances» 

Here the Plaintiff does not profess to 
claim higher fees than any other medical 
man in good practice in this Colony. 

There was evidently no agreement between 
Plaintiff and the late Davrincourt that 
special fees should be given to Plaintiff for 
professional attendance. The Court has, 
therefore, only to decide whether plaintiff's 
charges are fair and reasonable. The Couxt 
cannot approach this question without a 
feeling of regret that it is compelled to look 
into the items of the account of a medical 
man for his professional attendance, and to 
consider what that attendance is worth in a 
pecuniary point of view. The noble pro* 
fession in which the Plaintiff occupies a 
distinguished position is not one where lucre 
is the main object, and, unless a medical 
man has to complain of bad faith on the 
part of his patient^ it WQuld b^ betteir for 



74 



DECISIONS OF THE COURTS OF MAURITIUS 



[1889 



the prestige o£ the medical profession that 
certain matters which are purely monetary 
shoald be kept out of public yiew. 

The plaintiff has produced four medical 
men who stated that the plaintiff's charges^ 
both for the surgical operations pecformed 
and for the visit<s made by him^ were reason- 
able. The defendant has called three men 
in good practice at Curepipe and Rose Hill^ 
whose evidence is in a contrary direction. 

Dr. Drouin, who gave his professional help 
to plaintiff in the first operation performed 
by him, claimed only thirty rupees for his 
attendance on that occcasion. There may 
be some doubt whether five rupees or ten 
ropees would be the proper charge to a medi- 
cal man coming from Curepipe to Allée 
Brillant near which Davrincourt had taken 

up his residence, but surely, it could not have 
been more than ten rupees as Davrincourt's 
residence was within three miles of Curepipe. 
Now, plaintiff who practises habitually both 
in town and at Curepipe, and has patients 
in localities along the Railway line, cannot 
claim fees as if he was residing in town. It 
is this fact which, in our opinion, was not 
fully realised by plaintiff's witnesses. 

The Court think that the ordinary visits 
of plaintiff must be assessed at ten rupees 
and that, proceeding from that basis, some 
corresponding reduction must be made in 
the other items of plaintiff's account, with 
the exception perhaps of the charges for 
night visits ; but that, the charges of 
plaintiff for the surgical operations per* 
formed by him on a man in Davrincourt's 
position might be equitably reduced by 
one half. It must be borne in mind that 
the late Davrincourt left property barely 

amounting to Rs. 15,000. This is no 
doubt a competency for a working man, but 
Davrincourt cannot be said to belong to the 
to the class of persons from whom, in certain 
circumstances, liberal rewards can be expect- 
ed by prof QMionid men. 



For the above reasons, we have come to 
the conclusion that the sum of Rs. 1,000 
offered by widow Davrincourt to plaintiff 
was a fair and reasonable remuneration, and 
judgment will go for the plainU'ff to that 
amount, but, as it is owing to the ref asal of 
plaintiff that this action has been brought, 
there will be no order for costs. 



SUPREME COURT 



ApPIAL FBOK D^IBIOK OF DISTRICT COUBT^- 
JUDOS AT ChAJCBXRS — LbAVB TO ApFBAL^- 

Obd : 22 of 1 888— Asr : 46 : para 2— 
Summons to sho^v cause — Objection bb- 

JBOTBD. 

Ths Respondent to an appeal from a dis' 
trict Courtis dedaion urged as a prelimi' 
nary objection, that in this case leave to 
appeal should have been obtained from a 
Judge at Chambers, upon a summons ealU 
ing him, the respondent,to show cotise 
( Ordinance 22 of 1888, Article 46 
para : 2. ) 

By the Court : 

lo. As a matter of expediency, a summons to 
show cause should issue in such cases^ 

2o. In this particular case, however, the 
Judge at Chambers having been satisfied 

» 

that the party seeking to appeal was pre- 
judiced for more than Bs, 200 and tha^. 
the value of the subject-matter of ths liti" 
gation exceeded Bs. 1000; his order not 
having been appealed from, and he not 
having even been asked to rescind that 
order, as he certainly, might have been 
asked to do, the objection eannot be 
sustained. 
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PONDIT & ANOR,— Appellants, 

and 
SOOK UN,— Respondent. 



Before 
Sis Honor F» C. Williams.^— -PuisDe Jadge. 



and 
Honor J. Roxtillakd^ — Poisne Judge. 



P. Mathews,— Counsel for Appellants. 
W. Leblanc,— Attorney for the same. 

J. JoLLiVBT,— Counsel for Respondent. 
H. Thatcher, — Attorney for the same. 



Record No. 982. 



8th. November 1889. 



DelÎTered by Mb. Justice Williams. 

In this matter, which is an appeal from the 
District Court of Pamplemousses, the appeal 
is objected to in the following ground. The 
case was one in which the leave of the Judge 
in Chambers had to be obtained before the 
appeal could be made, under the 2Dd section 
of article 46 of ordinance 22 of 1888. The 
leave of the Judge was sought. The appli- 
cation was an ex parte one, audit was argued 
befo]reus,yesterday,by the learned counsel for 
the respondents that the procedure which 
had been followed was bad, that the proce- 
dure in cases of a»ppeal from ,the district 
Courts where leave has to be attained, ought 
to be of a similar nature to the procedure in 
the casea of appeal, to the Privy council from 
this Court. Now, in the case of an 
appeal to the Privy council from this 
Court, where the leave of the Court has to be 
asked and granted before the appeal oan be 
made^ it has been the invariable practice of 
th9 Court tQ call upon bol^parties to appear 



when the leave is asked, although the terms 
of the Order ia Council do not say that the 
notice to show cause is required. It waa 
argued before us that, similarly, in cases of 
appeal from the District Court to this Court, 
although Ordinance 2i of 1888 does. not say 
that the party should be called on to 
show cause, the same procedure should be 
followed, and one argument for that course 
being followed, was that it would put a check 
on frivolous appeals. While it is true that 
a notice to show cause involves more in the 
way of costs to parties than a mation E»' 
Parte, jeb, I, for my own part, cannot adopt 
that argument, because to facilitate ap- 
peals is, of course, more or less, to pro- 
mote litigation. It is to be observed also 
that the discretion of the judge in clause 2 
of section 46 of the District Courts Ordi- 
nance has a double character. First of all, 
he must exercise a discretion with regard to 
prejudice to the extent of more than lis. 200| 
and, secondly, a discretion as to the terms of 

section 6 of the Ordinance, for it would 
appear that leave to appeal can only be asked 
in cases where the Magistrate in the Court 
below has had to decide upon a right to or a 
contract coDcerning money or propertyi 

exceeding Us.l060 in value. I stated yesterday 
and I say now, that my own view with regard 
to what the practice should be, as a matter 
of expediency, is in favour of a notice to 
show cause, But the view of the Court, in 
this particular case, is that the judge in 
Chambers having exercised his discration^ 
having been satisfied that the party seeking 
to appeal was prejudiced for more than Rs. 
20O, and having been also satisfied, as we 
must take it that he was satisfied, upon the 
other point with regard to the value 
exceeding Rs.lOOO, and that order not having 
been in auy way appealed from, the Judg^ 
in Chafnbers not even having been asked 
to rescind it, although he certainly might 
have been asked to rescind it, after the notice 
of appeal was served on the other side, we 
cannot now; at this stage o£ the proceedings. 
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take any other coarse than to consider the 
order as having been rightly made,andj there- 
fore, in oar view^ the preliminary objection 
which is taken in this case^ whateyer it might 
in other eases be advisable for the Judge in 
Chambers to do, must fall to the ground, and 
the appeal will consequently be heard. 



SUPREME COURT 

QUABDIAN AD HOC— SaLB OF LAND— BlPBI- 
61NTATI0N OF IflNOB*— SUBSIQUBNT I^WSUIT. 

A guardian " ad hoc ", appointed to reprO' 
sent a minor in a sale of land, ha» no 
capacity to represent the minor in a law 
svitj even if that suit has reference to cer» 
tain illegalities or informalities arising out 




"\ 



MAQNIEN^-rJPlaintiff. 



and' 

■^ - *- • o ; 

l£¥fiLLI£fij^^A^R,— Defendants. 

^ Before 

is Honor F. 0. Williams,— Puisne Judge. 

and 
His Honor J. Bouillard,— Puisne Judge. 



F. Mathews, — Counsel for Plaintiff. 
F. SiMONST, — Attorney for the same. 

e! yI^Sb? } Co«n»el for the Defendant». 
E» LAVBBNT^^Attomey for the same. 



Record No. 24964. 



Ihth. November 1889. 



The plaintiff sues lo. Joson, as the guardian 
'^ ad hoc " of the minor Pierre Magnien» 
2o. Widow lyaubiguy, as mother and custo- 
dian q£ the said minor* 



We think that both persons are wrongly 
sued. Joson Letellier was appointed guar- 
dian ^* ad hoc '' of the minor Pierre Magnien 
in order to represent him in a sale of land 

about to be made, but he has no capacity to 
represent the minor in a lawsuit, not even if 
that suit has reference to certain illegalities 
or informalities arising (as alleged) out of 
the sale. 

Widow D'Aubigny is neither the mother 
nor the guardian of Pierre Magnien. 

These two persons must be put out of 
cause, with costs. 

The declaration, after amendment, will 
have to be senred on the newly appointed 
guardian of the minor Pierre Magnien. 



SUPREME COURT 

MALieious Pbosbcution— Falsb ihfbisonicent 
— ^Action in damaoks—- Malicx— Psobabli 

AND BXASONABLB CAUSI— FaUTB^^MaLYXIL- 

LANoi — NioLiaiNOB— Impbudinos — Dis- 
missal^Costs. 

The plaintif sued the defendant in damages 
for malicious prosecution and false impri' 
sonment 

By the Court : 

lo. The plaintif having been arrested hy a 
warrant under the hand of a magistrate, 
there cannot be here any action for false 
imprisonment. 

2o. With regard to the malicious prosecution, 
plaintif would have had to establish, under 
the law of England, that there was malice 
combined vdth want of probable cause» 

3o. Under the french law, he must establish 
a ^^ faute** «. e. mah)eill(Mce,r^ligence, 
or imprudence, etc., etc* 

4o, The circumstances of the case fully show 

thai there 9/009 here mithêr 9naUee, wani 
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ofreatonahle andprohahle cause j or, maU 
veillaneâ, négligence, or imprudence or any 
other ''faute *\ 

Action ddemiseed, but without costs. 






. » 



^MONTT,— Plaintiff. 
^ and 

: X 

.DT/VERGÊ,— Defendant. 



^ 



Before 

His Honor Sir E. J. Leclbzio, Kt., — 
— ^ Chief Judge. 

His Honor P. C. WnxiAMSj—Puisne Judge. 

and 

His Honor J. Rouillaed,— Puisne Judge. 

W. Newton & O. Laubent, — Counsel for 

Plaintiff. 

E. PiTCHKN,— Attorney for the same. 

A. Thibaud, Acting Substitute Procureur 
Oeneral^ — Appears for Defendant. 

J. QuiBBBT, " Cronvn Attorney ",— Attorney 

for the same. 



Record No. 24,606. 



29th. November 1889. 



The Plaintiff, lately a guard of Internal 
Reyenue, claims Rs. 5,500 as damages from 
the Defendant, Superintendent of Inland 
Revenue, for the following alleged illegal 
acts. 

The declaration recites that on the 7th. 
December 1888, the Defendant, unduly as- 
suming the title and functions of an Ins- 
pector of Police, swore before a Magistrate 
in town an information charging the plain- 
tiff with bribery ; that in consequence of 
the said information, a Warrant of arrest 



was issued by the Magistrate and the 
Plaintiff was kept in custody from the 7th. 
to the 9th. December, for a period of fifty 
hours. That the Defendant further pros^ 
cuted the Plaintiff for the alleged crime of 
bribery. That the Plaintiff was found guilty 
and, as a consequence of the sentence, was 
falsely imprisoned for 26 hours until he was 
able to find bail, pending an appeal which 
he had lodged against the sentence of the 
Magistrate. 

That the conviction having been quashed 
on the ground that the Defendant had no 
right to prosecute, the Defendant ag^n 
caused the Plaintiff to be prosecuted a 
second time for bribery, the result being 
that the Plaintiff was acquitted. 

The plaintiff further alleges that, as aeon- 
sequence of the illegal and false prosecution 
and conviction as alleged, he lost his posi- 
tion in the Government of Mauritiue as 
Internal Revenue Guard and incurred great 
expense with reference to the prosecution 
instituted against him. The damages are 
founded on the great pecuniary loss and the 
moral prejudice suffered by Defendant. 

The defendant, pleaded in substance, that 
he prosecuted in good faith, without 
malice, and that be had reasonable and pro- 
bable cause for assuming the title and capa- 
city of Inspector of Police, in addition to 
to that of Superintendent of the Internal 
Revenue Branch. In order that the case 
against the defendant should be fully under- 
stood, some further explanations are neces- 
sary. The defendant is a Superintendent of 
Internal Revenue, under the provisions of 
Ordinance 6 of 1878, which purports to con- 
solidate the previous laws on licenses and 
the administration of the Inland Revenue. 

In the 18th. Article of the aforesaid Or- 
dinance, the functions of the oficers and 
guards of laternal Revenue are defined, fiy 
the 19th. Section it is enacted that '^ in all 
'^ matters regulated by the laws meutioned 
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" in the last preceeding article, the Superin- 
" teadent aud Inspectors of Inland Rerenne 
*f shall have all the powers conferred by the 
" laws hitherto in force on Inspectors of 
*' Police, Inspectors of Distilleries and Ins- 
" pectors of Licenses, 

In the 24th. Section of Ordinance No. 6 
of 1878, it is said that no oflScer or guard of 
Inland Revenue shall take or receive from 
any person any gratuity, fee or reward of 
any kind for the performance or omis- 
sion of any act in the execution of his 
duty... any officer or guard contravening this 
provision shall be liable to dismissal from 
Office, without prejudice to any penalty to 
which he may be subject under the Penal 
Code. 

Article 26 of the same Ordinance enacts 
penalties against officers and guards con- 
niving at contraventions, without prejudice 
to any prosecution to which the offender 
may be liable under the Penal Code, 

Defendant having, as the head of the In. 
ternal Revenue Branch, obtained information 
which led him to believe that the Plaintiff 
had been guilty of bribery, prosecuted him 
for that offence, under article 126 of the 
Penal Code of the Colony. In that inform- 
ation, he styled himself Superintendent of 
Internal Revenue and Inspector of Police. 
The plaintiff having been arrested under a 
warrant, he was tried, and we find in the 
Record of the proceedings before the Magis- 
trate, that, in the Court below, an objection 
was taken to the capacity of Defendant to 
prosecute as Inspector of Police, and that it 
was overruled. The Magistrate further held 
the facts proved and sentenced the plaintiff 
to six months imprisonment. On appeal, the 
decision of the Magistrate was quashed on 
the ground that in terms of Ordinance 
No. 6 of 1878, the power of defendant to 
act as Inspector of Police was limited to 
prosecutions for offences under that Ordi- 
nance, and QQvià not be extended to the 
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prosecution of offences under the Penal Code. 
Subsequently to that jc^gment, the Plaintiff 
was again tried for the same facte on a pro- 
secution regularly instituted by an Inspector 

of the Police force, but then was acquitted. 
Hence the present action. 

The Plaintiff mainly rests his case on articles 
1382 and 1383 of the Civil Code, which enact 
that *^ tout fait quelconque de Phomme qui 
cause à autrui un dommage, oblige celui par 
la faute duquel il est arrivé, à le réparer. " 
But, in the argument, the law which in 
England governs actions for malicious pro- 
secutions and false imprisonment has been 
so often referred to, that the Court has been 
laid to examine how plaintiff's case would 
be dealt with under the English law. 



In England, where the Ministère Public, 
as it is constituted in France, does not exist 
and where many prosecutions are instituted 
by private parties, actions for false imprison- 
ment and malicious prosecutions are not rare» 

The liability of defendants in such cases, 
has been cearly defined. On referring to the 
decisions of the English Courts, there can- 
not be any doubt that in cases like the pre- 
sent, where the plaintiff was arrested under 
a warrant signed by a District Magistrate, 
action cannot be brought for false arrest or 
an imprisonment but for malicious prosecu- 
tion (see Brown v. Chapman 17 L.J.C.P. 
829, West V. Smallwood 3 M. and W. 418, 
Austin V. Dowling 39 L.J.C. P. 260). The 
reason for that Rule is that in such cases 
the opinion and judgment of a judicial officer 
are interposed between the charge and 
imprisonment (per Willis J. in Austin v. 
Dowling, above referred to:) 

In cases of malicious prosecution, the law 
renders parties liable when malice is com- 
bined with^ HBUt of probable cause (per 
Tendal C. J. Williams v. Taylor ; 6 Berig- 
ham 1867.) 

I It has, therefore, become our duty to con- 
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sider whether there have been in this case 
malice and want of probable cause. 

On the first point, the Court has no doubt 
whatever. The Defendant was not actuated 
by malice when he instituted proceedings 
against the PlaintifE. 

He had evidently been dissatisfied^for some 
time past, with plaintiff's conduct as a Be- 
venue guard and had removed *him from one 
district to another without any apparent good 
result. The prosecution was founded on a 
report by an Inspector of Inland Revenue 
and on an enquiry from which a strong 
*' prima facie '* case of bribery was made out 
against plaintiff. No better evidence that 
the prosecution was not rashly begun is that 
the Magistrate who tried the case in the first 
instance found the plaintiff guilty. It is true 
that, on the second trial, a different Magis- 
trate, on the same evidence, found the plain- 
tiff not guilty, but although the plaintiff is 
now fully entitled lo assert his innocence of 

the charges brought against him, the defen- 
dant, when sued in damages, is justified in 
arguing that his prosecution was founded on 
facts so strong as to have convinced a Ma- 
gistrate^ in the first instance^ to pronounce 
against Plaintiff. 

Was there reasonable and probable cause P 

Here again, as we think, the defendant 
makes out a strong case. Before the Ordinance 
6 of 1878 was passed, the defendant had 
been sworn as special Inspector of Police 
under a letter from the assistant Colonial 
Secretary, dated 80th. October 1876, and the 
defendant seems to have been under the im- 
pression that his appointment still held good. 
The Court however, ruled that the defendant, 
having received under Ordinance 6 of 1878, 
a new appointment, the powers conferred on 
him as special Inspector under previous In- 
land Reuenue Ordinances had lapsed. As for 
the section of Ordinance No. 6 of 1878 which 
gives to the Superintendent of Inland 
Revenue the powers of Inspector of Police^ 



it was not properly understood until the 
point was finally disousEfed in thé Supreme 
Court on the appeal case already referred to, 
and it must be admitted that those various 
questions were not free from difficulty. The 
defendant for several years after the passing 
of Ordinance No. 6 of 1878, prosecuted 
members of his staff and other persons under 

the Penal Code of the Colony, for offences 
connected with the administration of his 
department. On two occasions, namely be- 
fore the District Magistrate of Port Louis 
and the District Magistrate of Grand Port, 
his power to sue was challenged before a 
District Magistrate, but the point was decid- 
ed in his favour. In the present instance, 
the defendant had, for the prosecution of 
plaintiff, received the authority of the Pro^ 
cureur General, Nay more, the Magistrate, 
before whom the proceedings took place in 
the first instance, on the point being taken, 
ruled that defendant had full power to pro- 
secute as an Inspector of Police. The defen- 
dant is therefore amply justified in pleading 
reasonable and probable cause. He erred 
in his interpretation of the law, as subsequent 
events have shown, but under circumstances 
which entirely exonerate him of the charge 
of imprudence or negligence. It is clear that 
for the reasons above stated, he would be 
entitled under the English law to a verdict 
in his favour. 

If we turn to the principles laid down in 
the French law, there must be, in order to 
entitle a party injured to claim damages, not 
only what the Civil Code terms '' fait " but 
also a '' faute " (Article 1382, Civil Code). 

The principle was the same previous to 
the promulgation of the Civil Code. 

Pothier, in his '' Traité des obUgrttïofns " 
No. 116, gives the following definition. ** Le 
'* quasi délit est le fait par lequel une per- 
" soune sans malignité mais par une impru- 
" dence qui n'est pas elcusable, cause quel- 
^' que tort à une autre.'' 
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In Demolombe comzaentaries» the same 
principle is laid down in the following words : 

'' Le fait seul^ sans la faute, ne saurait être 
*' une cause légale de responsabilité dans les 
'' engagements qui se forment sans convention^ 
'^ et partout ou nous rencontrerons la faute, 
^' la négligence ou Timprudence^nous devrons 
'* reconnaître une cause légale de responsa- 
bilité civile." In other authors, we find the 
same principle established. The Court has, 
therefore, again to enquire whether in this 
case there has been négligence or imprudence 
on the part of defendant. On this point, the 
opinion of the Court has been previously 
expressed. We cannot hold that a public 
officer who has acted for several years in con- 
formity to a certain interpretation of the 
laws concerning his department and of the 
powers conferred by them, which interpreta- 
tion was not only acquiesced in by all parties 
concerned, but was upheld by the judicial 
authorities before whom, in the first instance» 
prosecutions instituted by that public 
officer had to be tried — can be held to have 
been imprudent or negligent in instituting 
against guard Monty the proceedings which 
have given rise to the present action, and, 
therefore, if the defendant has been the cause 
of injury to another person, which is very 
much to be deplored^ it was through circums- 
tances for which he cannot be held in law, 
responsible. 

Our judgment will be for the defendant, 
but without costs» 



SUPREME COURT 

Oral EViDiKCi— Abtiolb 1848 — Fraudi— 
BoKs LOST— District Coubt dbcibion rb- 

VEBSBD. 

A District Cov/rt held that " dol " or ''fraud" 
had been estabUahed by a declaration made 
by a defendant, that when he paid his 
creditor {the plaintif) the latter had not 
returned the title deeds establishing the 



claim, on the false pretence that they 
were lost — and admitted oral proof of 
such payment. 

By the Court: 

The defendant might have claimed a receipt 
when he paid, in the absence of his 6on«.«— 
This is not one] of the exceptions coming 
under AHicle 1348 C. C. 

Judgment reversed, with costs, 

HEIRS DELORT, — Appellants. 

and 
BAILLÂCHE,— Respondent. 

Before 
His Honor A. Mubb,— Puisne Judge. 

*and 
Hjb Honor John Rouillabd,— Puisne Judge. 

F. Mathbws, — Counsel for the Appellants. 
A. Rohan,— Attorney for the same. 

A. HnouBS, — Counsel for the Respondent. 
P. D. Chaperon, — Attorney for the same. 



Record No. 934. 



SOth. DecenAer 1889. 



The Appellants, nvho were plaintiffs in the 
District Court of Port*Louis, sued there the 
respondent for thesum of Rs.641,the amount 
of 34 '* bons '' or vouchers subscribed by 
defendant during a period extending from 
the year 1875 to the year 1886. 

The Court gathers from the record that 
the plaintiffs are the heirs and representatives 
of one Delort, who, for many years, was the 
treasurer and pay clerk of the Municipality. 
It appears that Delort was in the habit of 
making advances to the clerks of the Muni- 
cipality, and amongst others, to defendant 
who is stated to have given *' bons ** for the 
sums so advanced. 
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AccordiDg todef endant^ the sums advanoed 
to him by Delort in the coarse of any month 
were always deducted from his salary on his 
being paid in the first days of the following 
month. 

The defendant pleaded payment, save for 
m sum of Bs* 186, and he accounts for the 
'^ bons^'i the subject matter of the present 
action, being in the hands of the plaintifEs, 
by the fact that Delort^ either falsely alleged 
that the bona had been previously destroyed 
by him, or else, promised to destroy them 
hereafter* 

On the defendant producing oral evidence 
to prove the payments made by him, and the 
drcumstances above stated under which 
the payments were affected, the plaintiff 
in the Court below objected to the hearing 
of witnesses. They founded their objection 
on Art. 1846 of the Civil Code which runs 
as follows : 

'' Si, dans la même instance, une partie 
fait plusieurs demande dont il n'y ait point 
de titre par écrit et que, jointes ensemble, 
elles excàdent la somme de cent cinquante 
francs, la preuve par témoins n^en peat être 



99 



The defendant contesded in reply that 
there had been in this matter ^ del '* and 
fraud on the part of Delort, who had falsely 
induced the defendant to forego the produc- 
tion and delivery of the " bons '' or vouchers 
rigned by him. The defendant urged in 
consequence that Art 1848 of ihe Civil Code 
found its application here. 

The learned magistrate took this latter 
view and allowed oral evidence to be ushered 
in* His decision on this point forms the 
chief ground of appeaL 

After due consideration, we cannot con- 
cur in the ruling of the Magistrate ; '^ dol " 
and fraud are truly causes for departing 
from the rule according to which oral 
evidence is excluded in all matters the 
value of which exceeds 150 francs. But 



this is when the direct and necessary result 
of the "dol" and fraud has been that 
written proof of a particular transaction has 
been dispensed with. In the present ins- 
tance, this can hardly have been the case, 
in as much as the defendant on being told: 
by Delort that a voucher written by him 
had been destroyed, ought, in the ordinary 
course of business^ to have claimed a receipt 
or some other acknowledgment of the settle- 
ment made by him. Were it ruled otherwise, 
any debtorj sued on an obligatory writing 
of a value exceeding 160 francs, would be 
allowed, in direct violation of Arlide 1341 
of the Civil Code, to prove by witnesses 
payment of the same, on the simple allega- 
tion that his creditor, on receiving payment, 
either said that the document had been 
destroyed, or elscj promised to destroy it. 

The Court holds thai the reasons put 
forward for admitting in this ease oral 
evidence to prove the payment of the '' bons'' 
are insufficient. The case is remitted to the 
Court below to be proceeded with in con- 
formity with the present judgment. 

Costs of the appeal against respondent. 



SUPREME COURT 

AtTACHXINT— AlTIRHATIVB DBOLABATION-GaB- 

HisHiio— Obdib of jxtdgb at Chambibs— " 

DlSTBIBUnON— SUXHONS TO SHOW CAUSB-* 

Obdbb BBsoiin)BD— Costs. 

An order having been obtained by the Beepon^ 
dent, a debtor, firom a judge at Ohambere, 
to the effect that certain garnishees should 
consign a certain sum of money wnd th(U 
the Master should distribute the same, the 
Court was a^lced, on a reference frotii 
charnbers, to rescind the said order, becauM : 

lo. The said order ivas premature, beirvg 
tahen before an affirmative delaration was 
lodged and served upon the opposite party. 
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2o. The Bcuid garnishees and the creditors, who 
attached the funds, ought to have had an 
ojjjportunity of showing ca/ase agamst the 
application. 

Held by the Court I 

lo. The Bsspondent ought to have allowed 
ihe afirtnative declaration <o he JUed and 
a certain time to etapse hefore applying 
for the judicial distribution of the funds, 
in order that, in the meanwhile, the amount 
of the funds might be CLscertained and that 
the creditors and the common debtor should 
^ endeavour to come to an amicahle agreement 
about the distribution of the same. 

80. That in the particular circumstances of 
the ease, respondent should have summoned 
ttig attaching creditors and the garnishees 
to apfSjO^r to show cause against the appU- 
eation, the garnishees having a clear inte^ 
rest to ascertain that the vendof^s privilege 
on the land they had purchased had been 
erased, and the aUaching creditors being 
undoubiediy interested in the distribution 
of the sale price, part of whieh had been 
attached by them. 

■ 

She Order of ike Judge Chambers was res- 
dnded ; the applicant was allowed his 
coete^ the other parties to bear their own 
cùàte, 

BAlilSAO,— Plaintiff 

.•■.-.• •• 

and 
WcPDiTOÏMOIN k 0S,a,-^^f9pffnàenU 



Before 



Hii Honor A. Mi7Ei,-«Pai8ne Jadge. 



and 



flis Honor j;. RouiLLABDj-rPwne JTo^ge* 



B. LscLfisio,— Oonnsel for PlaintiflP* 
Ha LnoLisiO|««Attorne]r for the same* 



W. Newton, & Ors, — Counsel for tlie 

Respondent. 

v. &! ABJOLiir,««Atiorne7 for the same. 



Record No. 26926. 

SOth December^ 1889* 

THUS is an application rtf erred to the Court 
to obtain the rescinding of an order pronoun- 
ced bytiie Judge in Chambers tocooisignafun^ 
amounting to Be. 2867.76, and appointing 
the Master to distribute that sum, being the 
balance of Rs. 484S.79 d^Kisited by A. de 
Bochecouste ft Co. with the applicant, and 
ordering the. said applicant and the Beceirer 
General to pay the said balance to the Mas- 
tfur. A^ong the grounds stated for the rescin- 
ding of the order are two, the first of whicl^ 
maintains that the said order was premature- 
being taken before an affirmative déclara* 
ration was Ipdged and 8er?fd upon the .op- 
posite party; and, second, because Baissao and 
the creditors who had attached the fund 
and the garnishees ought to haye had an 
opportunity of showing cause against the 
application ; in other words that the '' ex 
parte*' application made by the Bespon- 
pondent, Mrs. Camoin, was wrongly made. 
The facts of the case are that the Respon- 
dent Mrs. Camoi^i was entitled to Rupees 
287.66 which accrued to her o^t of the price 
of a certain prppiarty and waa payable to her 
by the pnrtnertlup A. de Bochecouste & Co, 
No fewer than five.attai^hments were Ipdged 
against this sqm in the hai^^s of yarioua 
parties, which, in the comp^tion betweea^ 
them which followed, wqre all held good 
and valid by the Court. On the 22nd. 
Febraaiy 188», A% de Bochecouste es Co., 
were ordered to file in the Begistry an 
affinnattTe deelaimtion, on previous payment 
of costs ; ai the costs were not paid to them, 
the affirmative declaration, though dated 
4th. March, was not filed until the aot^i, 
August 1889. 

Meanwhile on the 28th. March 1889, on 
the ''ex* parte'' application of the Bespon. 
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dent. Widow Camoin, the order was pronoun- 
ced appointing the Master to distribute the 
aforesaid balance. 

Until the decree ordering Mr. Notaiy 
Baissac to consign the som in the Master's 
haid was senred on him, he never heard of 
this procedure adopted and carried ont by 
the Bespondent. 

After an attachment has been lodged and 
and validated, the procedure contemplated 
by the Code of Ftocednre is that the gar- 
nishee makes what is called an affirmative 
declaration which must be, of coarse, filed 
in the Registry* In the event, of the credi- 
tors and common debtor not agreeing about 
the distribution of the fund which has been 
brought out in the affirmative declaration, 
the application may be made for an order 
upon the Master to distribute the fund. In 
the Code of Procedure some steps are di- 
rected to be taken which are not applicable 
in this Colony, in consequence of the duties 
of distribution having devolved upon the 
Master in place of a Judge commissioner, as 
tmder the Franch system. 

We are of opinion that the procedure of 
the Respondent was premature ; she ought to 
have allowed the affirmative declaration to be 
filed and a certain time to elapse before 
she proceeded to apply for the judiciai 
distribution of the f und« It was the duty of 
the creditors and of the common debtor to 
endeavonr to come to an amicable agpreement 



about the distribution of the price, and the 
Respondent was not entitled, even though 
her intentions might be good, to precipitate 
matters, while the affimative declaration had 
not yet been filed and the exact amount of 
the fund could not be known. 

We are further of opinion that, in the cir- 
cumstances of this case, the Respondent 
was bound to summon the attaching 
creditors and the garnishees to appear, if 
they thought fit to show cause against 
the application. The property was bur- 
dened with a vender's privilege and it 
was important for A, de Rochecouste k Co. 
to take steps to have it erased, before they 
were obliged to part with all control of the 
fund. Again the attaching creditors were un- 
doubtedly interested in the distribution of 
the fund and having attached it ought, to 
have been called to the application. 

For these reasons, we think t&e application 
now before us must be given -eflFect to and 
we rescind the order pronounced by the 
judge in chambers dated 28th. March 1889 
on the ex parte application of the Respon- 
dent Camoin, as prayed for. We cannot but 
express our regret that so much litigation has 
arisen about an insolvent fimd, and in regard 
to the costs of this branch of the litigation, we 
find the Respondent Widow Camoin liable to 
the applicant Mr. Notary Baissac therein, but 
the other parties who appeared must bear 
their own costs. 
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